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120 Filed Mar 29 1948 Harry M. Hull, Clerk 

IN THE DISTRICT COURT OF THE UNITED 
STATES FOR THE DISTRICT OF COLUMBIA 

Civil Action No. 1281-’48 

ROSA LEE LOCKWOOD 
3611 Patterson Street, N. W., 

Washington, D. C., 

Plaintiff 

vs. 

' BELVA CHRISTAKOS 
948 Shepherd Street, N. W., 

Washington, D. C. 
and 

NICHOLAS J. GASTON 
T/a NICHOLAS J. GASTON COMPANY 
501 Woodward Building 
Washington, D. C. 

Defendants. 

Complaint 

(To Rescind Sales Contract, Cancel-) 

(lation of Chattel Deed of Trust, ) 

(For Appointment of Receiver and ) 

(Damages for Deceit ) 


COUNT 1 

1. Jurisdiction is based on the equity powers of this 
Court. 

2. Plaintiff is an adult resident of the District of Colum¬ 
bia and a citizen of the United States. Defendants, Belva 
Christakos, is an adult resident of the District of Columbia 
and the defendant Nicholas J. Gaston is engaged as a busi¬ 
ness chance broker in the District of Columbia using the 
trade name of Nicholas J. Gaston Company. 
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3. That on, to-wit, the 4th day of March, 1948, plaintiff 
entered into a written sales contract with the defendant, 
Belva Christakos, as a result of negotiations conducted 
through the defendant, Nicholas J. Gaston and his agent 
and/or employee, for the purchase of the business, known 
as “Tasty Snack Bar” located at 4300 Georgia Avenue, 
N. W., Washington, D. C., for the total purchase price 

of $20,000.00 and thereafter on the 19th day of 
121 March, 1948, in accordance with the said sales con¬ 
tract, the parties entered into a bill of sale for said 
business and executed a lease for the real estate owned by 
the defendant, Belva Christakos, in which the business is 
located and the plaintiff paid to that defendant the sum of 
$9,000.00 in cash and executed her promissory note in the 
amount of $11,000.00 secured by a chattel deed of trust. 
Plaintiff took possession of the business on the 20th day of 
March, 1948. 

4. That the defendants, through an agent and/or em¬ 
ployee of the defendant, Nicholas J. Gaston, expressly war¬ 
ranted and represented to the plaintiff prior to the execu¬ 
tion of the sales contract, as an inducement for her entering 
into said contract that the business^jyas doing a minimum 
gross sa les volume of ^240.QQjp£r-daxI-Jilll lllLIU avers tflal; 

■said 1 gPT^senfation was false in th at the average sales 
"volume at the time of the representation was considerably 
less than $240.00 per day, to wit, less than $160.00 per day; 
that she relied on the representation in contracting for the 
business and that she had no independent information that 
said representation was false. 

5. That because of the misrepresentations and breach of 
warranty, by letter of March 25,1948, plaintiff notified the 
defendant, Belva Christakos, that she rescinded the sales 
contract and tendered back the business upon the refund of 
the $9,000,000 paid in cash, the refund of $69.66 paid as rent 
to April 1st, 1948, the refund of $30.00 paid as attorney’s 
fee, cancellation of the promissory note in the amount of 
$11,000.00 and cancellation of the lease for the premises. 
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That on the 26th day of March, 1948, the defendant, Belva 
Christakos, verbally notified the plaintiff that the tender 
was rejected and informed the plaintiff she would be held to 
the contract and caused to lose her entire $20,000.00. 

WHEREFORE, plaintiff demands judgment rescinding 
the sales contract, cancellation of said chattel deed of 
122 trust and the promissory note for $11,000.00 secured 
thereby, the cancellation of the lease executed March 
19,1948, the refund of $9,000.00 paid in cash, the refund of 
$69.66 rent paid to April 1st, 1948, the refund of $30.00 paid 
as attorney’s fee, the appointment of a receiver to take and 
sell the business or the equipment and for her costs. 
COUNT II 

1. That, on, to-wit, the 4th day of March, 1948, plaintiff 
entered into a written sales contract with the defendant, 
Belva Christakos, as a result of negotiations conducted 
through the defendants, Nicholas J. Gaston and his agent 
and/or employee, for the purchase of the business, known 
as ‘‘Tasty Snack Bar” located at 4300 Georgia Avenue, 
N. W., Washington, D. C., for the total purchase price of 
$20,000.00 and thereafter on the 19th day of March, 1948, 
in accordance with the said sales contract, the parties en¬ 
tered into a bill of sale for said business and executed a 
lease for the real estate owned by the defendant, Belva 
Christakos, in which the business is located and the plain¬ 
tiff paid to the defendant the sum of $9,000.00 in cash and 
executed her promissory note in the amount of $11,000.00 
secured by a chattel deed of trust. Plaintiff took posses¬ 
sion of the business on the 20th day of March, 1948. 

2. Plaintiff avers that because of the deceit, fraud and 
misrepresentations of the defendants, she was induced to 
purchase from the defendant, Belva Christakos, the busi¬ 
ness known as “Tasty Snack Bar”. That said business 
was not as represented and warranted by the defendants 
and as a result thereof the plaintiff in the operation of the 
business from March 20,1948 to date has experienced great 
financial loss and has suffered mental pain and anguish 
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causing her to become extremely nervous and mentally 
upset. 

123 3. That the deceit, fraud and misrepresentations 

generally alleged in proceeding paragraph Two (2) 
consisted of the false statement that the business, known as 
“Tasty Snack Bar” was producing daily average gross 
sales of $240.00 or more, when in fact, said business, imme¬ 
diately prior to its purchase by plaintiff, and at the time 
thereof was averaging considerably less, to-wit, not in ex¬ 
cess of, $160.00 per day. That said representations were 
made both orally and by newspaper advertisement, were 
known to be false by the defendants and were relied on by 
the plaintiff in making her said purchase, all to her damage. 

4. That the deceit, fraud and misrepresentations gen¬ 
erally alleged in paragraph Two (2) consisted of the false 
statement that the business, known as “Tasty Snack Bar” 
was producing a net profit of approximately $2,000.00 per 
month, when, in fact, immediately prior to its purchase by 
plaintiff and at the time thereof was either operating at a 
loss or at a profit of not in excess of $500.00 per month. 
That said representations were made by an employee of the 
defendant, Nicholas J. Gaston, on behalf of said defendant 
and the defendant, Belva Christakos, were known to be 
false by the defendants and were relied on by the plaintiff 
in making her said purchase, all to her damage. 

WHEREFORE, plaintiff demands judgment against the 
defendants and each of them, the sum of $25,000.00 and her 
costs. 

/s/ William E. Furey 
William E. Furey 
/s/ Stephen G. Ingham 
Stephen G. Ingham 
Attorneys for Plaintiff 
Southern Building 
Washington, D. C. 

• * • • 
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124 Filed Apr 16 1948 Harry M. Hull, Clerk 

Answer of Defendant Belva Christakos 
As to Count I 


First Defense 

The defendant says that the First Count of the complaint 
does not state a claim upon which the relief prayed for can 
be granted. 


Second Defense 

The defendant admits the making of the written sales 
contract referred to in numbered paragraph 3 of the First 
Count of the complaint, and she admits all of the other alle¬ 
gations of the said paragraph. 

This defendant says that the bill of sale referred to in the 
said paragraph 3 of the complaint under which the plaintiff 
purchased and took possession of the business known as 
‘‘Tasty Snack Bar” together with the furniture, fixtures, 
equipment and stock in trade referred to therein was signed 
by the plaintiff as well as this defendant and contained, 
among other things, this provision: 

“THE PURCHASER covenants and agrees that the 
NICHOLAS J. GASTON COMPANY, their agent or serv¬ 
ants has made no representations as to the volume of sell¬ 
ers business, profits or as to the value of the equipment or 
assets herein sold to her and further that the purchaser 
relies on her independent investigation in the execution of 
this agreement.” 

125 This defendant denies that she made or gave any 
warranty of the substance or to the effect that the 
business which she so sold to the plaintiff was doing a mini¬ 
mum gross sales volume of $240.00, per day. She is without 
sufficient facts on which to admit or deny the allegation in 
said paragraph 3 as to representations or an alleged war- 


ranty made by co-defendant Nicholas J. Gaston, trading as 
Nicholas J. Gaston Company, to the plaintiff prior to the 
making of the said sales contract or as an inducement 
thereof, but says, this: That the said co-defendant Nicho¬ 
las J. Gaston was not authorized by this defendant to make 
the alleged warranty or representation; that any oral state¬ 
ments made by the co-defendant on behalf of this defendant, 
prior to the signing of the written contract were merked in 
the latter; that the plaintiff relied upon her independent 
investigation in the making of the said contract; that the 
average sales volume of the said business at the time when 
the negotiations for the making of the said contract were 
under way was as much as $240.00 per day. 

Third Defense 

This defendant denies eaeh and every allegation of mis¬ 
representation and of breach of warranty contained in the 
said complaint She denies that the plaintiff had or has any 
legal cause to rescind the aforementioned contract of sale, 
but says that the plaintiff without right has violated her 
agreement with this defendant. 

As to Count II 


First Defense 

This defendant says that the Second Count of the com¬ 
plaint does not state a claim upon which the relief prayed 
for can be granted. 


Second Defense 

The allegations of numbered paragraph 1 of the Second 
Count of the complaint are admitted. This defend- 
126 ant denies each and every allegation of deceit, fraud 
or misrepresentation alleged against the defendants 
in numbered paragraphs 2, 3 and 4 of the said Second 
Count; she denies that any misrepresentation was made 
by this defendant, directly or through the co-defendant 
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Nicholas J. Gaston, trading as Nicholas J. Gaston Com¬ 
pany, or by any one acting on behalf of either of the de¬ 
fendants hereto, concerning the average gross sales from 
the said business per day or the average monthly net profits 
from the said business. This defendant further denies 
that the plaintiff relied upon any representations concern¬ 
ing the business purchased, as aforesaid by her, but says, 
on the contrary, that the plaintiff relied upon her indi¬ 
vidual investigation of the said business in the making and 
consummation of the said contract. 

Third Defense 

This defendant says that whatever representations were 
made by the co-defendant, Nicholas J. Gaston on behalf of 
this defendant and within the scope of his authority as the 
broker negotiating the aforementioned contract of sale, or 
by any one employed by the said co-defendant or acting for 
him, concerning the average daily gross sales from the said 
business or the approximate average net profits therefrom 
per month, were true. 


Fourth Defense 

This defendant denies that the plaintiff has sustained the 
damage claimed by her, or suffered any damage or loss for 
which this defendant is answerable. 

As to Count 1 and Count II 

Further answering, this defendant says that the plaintiff 
is estopped to claim that she was defrauded as alleged by 
her in her complaint or that this defendant made the oral 
warranty or representations relied on by the plaintiff as 
the basis of her claims asserted in this action, because of 
plaintiff’s own covenant and agreement contained in the 
said bill of sale, set forth in full, above, in the second 
127 defense pleaded to the First Count of the complaint. 

WHEREFORE, this defendant prays that the 
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complaint may be dismissed, with costs and counsel fees al¬ 
lowed this defendant against the plaintiff. 

/s/ E. Willard Hyde 
E. Willard Hyde 
710 14th Street, N. W. 
Washington, D. C. 

• • • • 

128 Filed Apr 22 1948 Harry M. Hull, Clerk 

Answer a/nd Cross-Complaint of Nicholas J. Gaston 
As to Count I 

First Defense 

This defendant says that the First Connt of the complaint 
does not set forth a claim or cause of action upon which the 
relief prayed for can be granted. 

Second Defense 

2-3: This defendant admits the allegations of para¬ 
graphs 2 and 3 of the First Count. The Bill of Sale referred 
to in paragraph 3 of the Complaint, and under which plain¬ 
tiff purchased and took possession, explicitly provided as 
follows: 

“THE PURCHASER covenants and agrees that the 
NICHOLAS J. GASTON COMPANY, their agent or serv¬ 
ants has made no representations as to the volume of sell¬ 
ers business, profits or as to the value of the equipment or 
assets herein sold to her and further that the purchaser 
relies on her independent investigation in the execution of 
this agreement.” 

4-5: This defendant denies the allegations contained in 
paragraph 4 of the Complaint which allege that he, through 
his agent or employee, warranted and represented to the 
plaintiff, prior to the execution of the sales contract, 

129 and as an inducement for her entering into said con¬ 
tract, that the business was doing a minim u m gross 
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sales volume of $240 per day. Defendant has no knowledge, 
other than what the defendant Christakos supplied, as to 
the actual average sales volume at that time; nor does he 
know the sales volume subsequent to plain tiff’s purchase. 

While the agent of the defendant did not represent or 
warrant said volume of business as alleged in the complaint, 
said agent did inform plaintiff that the defendant Christa¬ 
kos claimed or quoted doing an average daily business of at 
least $240; but no representations or warranties were made 
by said agent as to the truth or accuracy of the owmer’s 
statement or quotation as to said volume of business. 

As to Count II 

Second Defense 

The allegations of paragraph 1 of Count 2 of the com¬ 
plaint are admitted. 

2-3-4: This defendant denies that plaintiff was induced 
to purchase said business because of any alleged deceit, 
fraud, or misrepresentations of this defendant’s agent; and 
denies that his agent deceived, defrauded, or misrepre¬ 
sented said business to the plaintiff. This defendant also 
denies that his agent warranted the business or the volume 
of receipts thereof; and specifically denies that he war¬ 
ranted or represented that the daily average gross sales 
were $240 or more and this defendant specifically states 
that the newspaper advertisement referred to in the com¬ 
plaint clearly showed that the defendant did not make any 
committment, representation, or warranty of his own as to 
the volume of said business and that in both oral and writ¬ 
ten statements, this defendant merely set forth what the 
owner claimed or quoted as to the volume of business, — 
the advertisement recited: “* * Owner quotes averaging 
$240 daily and increasing * * ”. This defendant denies 
that plaintiff has sustained the damage claimed by her or 
that she has suffered any damage or loss for which 
130 this defendant is answerable. 
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As to Count I and Count II 

Further answering, this defendant says that the plaintiff 
is estopped to claim that she was defrauded as alleged by 
her in her complaint or that this defendant made the oral 
warranty or representations relied on by the plaintiff as 
the basis of her claims asserted in this action, because of 
plaintiff’s own covenant and agreement contained in the 
said bill of sale, set forth in full, above, in the second de¬ 
fense pleaded to the First Count of the complaint. 

WHEREFORE, this defendant prays that the complaint 
may be dismissed, with costs and counsel fees allowed this 
defendant against the plaintiff. 

Cross-Complaint of Defendant Gaston Against 
Defendant Christdkos 

1. On March 3, 194S, defendant Belva Christakos listed 
her Tasty Snack Bar Business with defendant, as a business 
chance broker, for the purpose of endeavoring to find a pur¬ 
chaser therefor. 

2. While at that time, as well as prior thereto, defendant 
Christakos gave this defendant certain other information 
relative to her Tasty Snack Bar business which is not rela¬ 
tive to plaintiff’s complaint (said complaint alleging mis¬ 
representation as to the volume of business), said defend¬ 
ant Christakos at that time represented to this defendant’s 
agent that the daily sales volume of her said business aver¬ 
aged more than $240.00 and that said business was increas¬ 
ing; and all of which information was given to this defend¬ 
ant in order that this defendant could inform prospective 
purchasers thereof. Thereupon, this defendant’s agent ad¬ 
vertised said business as being for sale and, on March 3, 
1948, read to plaintiff, over the telephone, the advertise¬ 
ment which was to appear in the paper the following 

131 day, and in which advertisement, among other things, 
it was set forth that the “Owner quotes averaging 
$240 daily and increasing * *” 
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3. That thereafter, in March, 1948, the written sales 
contract and bill of sale effecting the sale of said business 
were executed; and on March 29, 1948, plaintiff filed her 
complaint in this cause alleging misrepresentation as to 
the volume of sales of said business, as more particularly 
therein set forth. 

4. Therefore, this defendant alleges that, if plaintiff 
should prevail in this suit and if any recovery or judgment 
be entered against this defendant, whether jointly with de¬ 
fendant Christakos or alone, he may have appropriate 
recourses against the defendant Christakos therefor. 

WHEREFORE, this defendant prays that he may have 
judgment against defendant Christakos for the amount of 
any judgment which may be entered in this cause in favor 
of the plaintiff and against this defendant Gaston; and 
that this defendant be saved harmless in the premises by 
the said defendant Christakos. 

/s/ George P. Lemm 

GEORGE P. LEMM, 

430 Woodward Building, 
Attorney for Defendant 
Nicholas J. Gaston 


• • • • 

153 Filed Aug 26 1948 Harry M. Hull, Clerk 

Order Appointing Receiver Pendente Lite 

This cause came on to be heard at this term upon the 
plaintiff’s reinstated MOTION FOR APPOINTMENT OF 
RECEIVER, and, upon consideration therof, it is this 
day of August, 1948, 

ORDERED, that David A. Hart be, and he hereby is 
appointed Receiver pendente lite for all of the assets, 
personalty and/or chattels of the business known as the 
“Tasty Snack Bar” which are in litigation in this pro¬ 
ceeding, with the powers and authorities hereinafter con¬ 
tained, upon his filing herein an undertaking with surety 






approved by the Court in the penalty of Ten Thousand 
Dollars ($ ) conditioned upon the faithful per¬ 

formance and discharge of the trust in him reposed. 

FURTHER ORDERED, that the said Receiver upon 
qualifying as aforesaid shall at once take possession and 
control of said chattels and cause them to be inventoried 
and apraised and then report to the Court his recommen¬ 
dations as to the manner in which they should be sold, 
and report to the Court not later than the 8th of Sep¬ 
tember, 1948. 

/s/ R. B. Keech 
Justice 

• • • • 

162 Filed Sep 30 1948 Harry M. Hull, Clerk 

Report of Receiver Pendente Lite. 

By an Order in the above captioned cause, under date 
of August 26th, 1948, I was appointed Receiver pendente 
lite for all of the assets, personalty and/or chattels of the 
business known as the “Tasty Snack Bar” which are in 
litigation in this proceeding, with the powers and authori¬ 
ties hereinafter contained, upon my filing herein an under¬ 
taking with surety aproved by the Court in the penalty 
of Ten Thousand Dollars ($10,000.00), conditioned upon 
the faithful performance and discharge of the trust in me 
reposed. 

Following my appointment as such Receiver I qualified 
as such by filing an undertaking in the required amount, 
with the United States Fidelity & Guaranty Company as 
surety on my bond. 

Thereafter I immediately took possession and control 
of said chattels and caused them to be inventoried and 
appraised by Adam A. Weschler & Son, the original of 
which appraisal is attached hereto and prayed to be read 
as a part hereof, showing the value of the personal prop¬ 
erty to be Six Thousand One Hundred Twenty-Nine Dol¬ 
lars and Sixteen Cents ($6,129.16 )i 
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Your Receiver in an effort to see whether a satisfactory 
compromise could be made between the parties had several 
conferences w T ith the respective attorneys representing the 
parties hereto, but learned from such conferences that the 
parties were hopelessly in disagreement. 

163 This Receiver believes and avers that the nature 
of this proceeding is for the recission of a con¬ 
tract of sale of a restaurant business on the grounds of 
fraud and misrepresentations. That prior to filing this 
proceeding the plaintiff notified the defendant, Belva 
Christakos, in writing, of the recission and tendered back 
the business and chattels upon refund of the $9,000.00 
purchase money paid and cancellation of the chattel deed 
of trust and lease. I understand this was rejected by the 
said defendant. 

It is the opinion of your Receiver that the chattels con¬ 
cerned in this proceeding have their greatest value, for 
sale purposes, fixed as they are in their present location 
and believes that their sale as such would realize substan¬ 
tially more than any sale, public auction or private sale, 
piece by piece for removal from the premises. 

Without attempting to decide the issue between the par¬ 
ties, it is the opinion of your Receiver that the rejection 
of the recission by the defendant, Belva Christakos, leaves 
the parties in the status they held immediately prior to 
the recission and therefore recommends that the Court 
compel the said defendant to join with the Receiver in a 
sale of the entire business, as set forth above, by giving a 
lease for the premises to a purchaser on the same terms 
and conditions as contained in the lease entered into be¬ 
tween the plaintiff and the defendant. 

Respectfully submitted, 

/s/ David A. Hart 
Daivd A. Hart, 

815 15th Street, N. W., 
Washington 5, D. C. 

Receiver Pendente Lite. 


• • • • 
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171 Filed Nov 4 1948 Harry M. Hull, Clerk 

Order Withdrawing Receiver and Appointing 

Trustee 

This cause came on to be heard at this term upon con¬ 
sideration of the report of the Receiver pendente lite, filed 
herein, and upon hearing in open Court; and upon agree¬ 
ment of counsel, it is this 2nd day of November, 1948, 
ORDERED: 

1. That the order heretofore passed in this cause on 
August 26th, 1948, appointing David A. Hart receiver 
pendente lite for all the assets, personalty and other chat¬ 
tels in the business known as the Tasty Snack Bar, be 
and the same is hereby withdrawn. 

2. That David A. Hart be and he hereby is appointed 
as Trustee under a second deed of trust covering premises 
4300 Georgia Avenue, Northwest, Washington, D. C., said 
deed of trust to be executed by the defendant, Belva Chris- 
takos in the amount of Five Thousand Dollars ($5,000.00); 
and also as Trustee under a certain chattel mortgage to 
be executed by said defendant against the chattels listed 
in the inventory filed herein with a report of said re¬ 
ceiver, said chattel deed of trust to be in the sum of Six 
Thousand Dollars ($6,000.00). 

3. That said Trustee is to hold the said second deed 
of trust and chattel mortgage to secure the plaintiff as 
follows: That in the event the plaintiff prevails in this 
cause and if any final judgment is not paid within ten (10) 
days after becoming final, said Trustee is authorized and 
directed to proceed with the foreclosure of the second trust 
and the sale of the chattels covered by the chattel mort¬ 
gage, and from the proceeds of the sales, satisfy judgment, 

if any, in favor of the plaintiff. 

172 That in the event defendant, Belva Christakos, 
prevails in this proceeding, said Trustee shall, 
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within ten (10) days from a final order, execute a release 
of said second trust and chattel mortgage. 

IT IS FURTHER ORDERED: 

4. That the defendant, Belva Christakos, shall have 
the option of substituting the equivalent cash for the like 
amount of security held by said Trustee, at any time. 

5. That the defendant, Belva Christakos, cancel the 
lease, dated March 19, 1948, between he and the plain¬ 
tiff; that she cancel the promissory note dated March 20, 
1948, in the amount of Eleven Thousand Dollars ($11,- 
000.00), and that she obtain a release of the chattel mort¬ 
gage executed by the plaintiff to Marshall J. Waple and 
John D. Caiopoulas, Trustees, to secure said defendant. 

6. That the payment of the Receivers’ fee and expenses 
and the payment of the Trustee’s fee shall await final 
determination of this proceeding. 

/s/ R. B. Keech 
Judge. 

• • • • 

173 Filed Dec 6 1948 Harry M. Hull, Clerk 

Pretrial Proceedings 

STATEMENT OF NATURE OF CASE: 

Action for fraud. 

Plaintiff entered into a contract with defendant # 1 
whereby defendant # 1 agreed to sell a restaurant business 
to plaintiff. Defendant represented through his agent that 
the gross daily business was between $240.00 and $250.00 
and that the net profit of the business was about $2000.00 
a month. The sale was consummated and a few days later 
the plaintiff discovered that the foregoing misrepresenta¬ 
tions were untrue in that the daily business and the monthly 
profit was were much less than stated above. This action 
was then filed for recission. During the pen dency o f the 
action the contract and the documents conhec.ted-with it 
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have been cancelled and the status quo restored to tha t 
extent. At this time plaintiff seks recovery of his $90 00.00 
deposit and incidental expenses amounting to less than 

$10QM . "--- 

Defendant # 2 was the broker who represented the seller. 

Defendant # 1 denies knowledge of any representation 
made by defendant # 2 and claims that she did not author¬ 
ize defendant # 2 to make any representation. 

Defendant claims that the statement as to the amount 
of the daily business was true and does not know whether 
the statement as to the net profit was true. 

Defendant further claims that the bill of sale contained 
a covenant that there were no representations as to the 
value of business or the profit. 

Defendant # 2 denies making the misrepresentations 
and states that he merely passed on information furnished 
by defendant # 1. The information that was passed on 
was passed on as a statement of the owner. 

Defendant # 2 admits that he furnished information to \ 
the plaintiff that the owner claimed a daily business vary- \ 
ing between $240.00 and $250.00 and that the monthly net I 
profit was about $2,000.00 on Dec. 4, 1947 and thereafter / 
in Jan. 1948 and Mar. 4,1948 as showing profits. / 

Plaintiff is granted leave to amend 4 of the complaint ^ 
by alleging misrepresentations as to minimum gross sale 
per day of $240.00 and $250.00, and, also, paragraph 3, 
Count 2. 

Defendant # 2 also relies on the provision of the bill of 
sale that no representations were made. 

174 Lockwood v. Christakos -2- C. A. 1281-48 

Defendant # 2 crossclaims against defendant # 1 
alleging he relied on defendant # 1 for the information he 
transmitted to the plaintiff. 

Defendant # 1 likewise crossclaims against defendant 

# 2 . 

Defendant’s counterclaim is abandoned. 
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Plaintiff dismisses the action as against two additional 
defendants added by order of June 28,1948. 

STIPULATIONS: By agreement of counsel for the 
respective parties, present in Court, it is ordered that the 
subsequent course of this action shall be governed by the 
following stipulations unless modified by the Court to pre¬ 
vent manifest injustice: 

Subject to materiality & relevancy 

It is stipulated that the copies of newspaper advertise¬ 
ments which are being marked may be offered in evidence 
without formal proof. 

It is stipulated that the documents which are being 
marked may be offered in evidence without further proof. 

It is stipulated that the document which is being marked, 
defendant 1 is a cash register record of one days’s busi¬ 
ness the date being noted on the record. 

It is stipulated that defendant’s exhibit # 2 is a list 
of concerns from which defendant # 1 purchased products. 

Dated Dec. 6,1948 /s/ Alexander Holtzoff 

Pretrial Justice. 

• * • * 

175 Filed Feb 4 1949 Harry M. Hull, Clerk 

Motion for New Trial 

The plaintiff respectfully moves the Court to grant a 
new trial of the above entitled cause, and as grounds 
therefor states as follows: 

1. The finding of the Court was contrary to the evi¬ 
dence. 

2. The Court erred in finding for the defendant at the 
conclusion of the plaintiff’s case. 

3. The finding of the Court that the defendant, Belva 
Christakos, was entitled to retain the $9,000.00 paid by 
the plaintiff on the purchase of the restaurant business, 
as well as possession of the business and equipment, is 
contrary to law. 
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4. And for such other reasons as may be argued at 
the hearing hereof. 

/s/ Stephen G. Ingham 
Stephen G. Ingham 
Southern Building 
Attorney for the Plaintiff 

* * * • 

183 Filed Mar 21 1949 Harry M. Hull, Clerk 

Judgment 

This cause came on to be heard at this term of Court 
upon the pleadings filed herein. The testimony elicited 
in open Court and argument of counsel and upon con¬ 
sideration thereof, it is this 21 day of March, 1949, 
ORDERED, ADJUDGED and DECREED that the 
motion for a new trial heretofore filed herein by the plain¬ 
tiff be and the same hereby is overruled; and it is further 
ORDERED, ADJUDGED and DECREED that the com¬ 
plaint be and the same hereby is dismissed with costs to 
the defendants. 

BY THE COURT 

/s/ Alexander Holtzoff 
Judge 

• * * * 

184 Filed Mar 22 1949 Harry M. Hull, Clerk 

Findings of Facts and Conclusions of Law 
1. Findings of Facts 

1. On March 19, 1948 the plaintiff purchased a res¬ 
taurant business located at 4300 Georgia Avenue, N. W., 
Washington, D. C., from the defendant Christakos through 
the offices of defendant Nicholas J. Gaston, as agent of 
defendant Christakos. 
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2. Prior-to the purchas e defendant Gaston re presente d 
to the p laintiff tha t theowner qnoted avera ge daily sa les 
o^TW5bimiie3IancL^oxtT Doll ars (szgu.uO). doin g Two 
Thousand^ Dolla rs ($2,000.00) monthly profit and equip¬ 
ment costing Twenty ^One 1'housand JJollai'S ($21,000.00). 

3. The plaintiff purchased the said business for Twenty 
Thousand Dollars ($20,000.00), making an initial payment 
of Nine Thousand Dollars ,$9,000.00), the balance of Eleven 
Thousand Dollars ($11,000.00) being evidenced by a prom¬ 
issory note payable in installments and secured by a chattel 
deed of trust on the business, including the fixtures and 

equipment. 

185 4. The note remains unpaid. 

5. On two separate occasions prior to her pur¬ 
chase, plaintiff visited a nd watched the restaurant 
for the purp ose ~of d etermin in g volume of business, once 
in~fEe company of heF sister and again in the company of 
her son. 

6. The plaintiff was inexperienced in the restaurant 

businessy- —-- 

y n ever met or talked to the defendant selle r 

unt il March 19. 1948. the date of settlement for the pur¬ 
chase of said business. 

/ 8. There is no s ufficient evidence that either of the rep- 
' j resentafionsTe Terred to jnJin^Tny 9 ic — 

91 The business remained closed until November, 1948, 
when because of an impending foreclosure sale, plaintiff 
voluntarily restored possession of the business to the 
defendant and the defendant released the plaintiff from 
any and all obligations. 

10. The parties intended this voluntary restoration not 
to be a rescission of the contract, but rather a voluntary 
substitution for a foreclosure proceeding and a possible 
deficiency judgment. 
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Conclusions of Law 

1. The defendant is entitled to judgment dismissing 
the complaint on the merits. 

/s/ Alexander Holtzoff 

United States District Judge 

* • • • 

3 Opening Statement 

MR. INGHAM: This is an action to rescind a 

4 contract for the sale of a business. The grounds of 
rescission are that the contract was procured by 

fraud and deceit. 

THE COURT: What is the nature of the business? 

MR. INGHAM: The business is a restaurant business 
known as the Tasty Snack Bar, located at 4300 Georgia 
Avenue, Northwest. 

THE COURT: Proceed. 

MR. INGHAM: The plaintiff and the defendant, Belva 
Christakos, entered into a contract for the sale of this busi¬ 
ness on March 4, 1948 and, subsequently thereto, on March 
19, entered into a formal bill of sale and chattel mortgage 
covering the equipment on the premises. The total con¬ 
tract price for the business was $20,000, of which $9,000 was 
paid in cash by the plaintiff, and the balance of $11,000 was 
secured by a chattel mortgage on the equipment. 

The terms of the sale provided for the lease of the 
premises which the business occupied. The premises are 
owned by the defendant, Belva Christakos. For the premi¬ 
ses, the plaintiff was to pay the sum of $250 a month rental. 

The cause of action of the plaintiff is that the sale was 
induced by the representations of the defendant, Belva 
Christakos, through her agent, Nicholas Gaston, who trades 
as the Nicholas J. Gaston Company, a business chant 
broker, that the daily sales of the business amounted to 
$250 and that the business was realizing a net profit 

5 of $2,000 a month. 

The plaintiff took possession of the business on 
March 20,1948, the day after the bill of sale was executed, 
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and operated the business until March 25, 1948. As a re¬ 
sult of her operations — 

THE COURT: How long did she operate it? 

MR. INGHAM: Approximately six days. As a result 
of her operation, the plaintiff became aware that the rep¬ 
resentations of the defendant, Belva Christakos, were false, 
and that the daily sales were nowhere near the volume rep¬ 
resented. We will show that the daily sales during the 
period that the plaintiff ran the business were approxi¬ 
mately 100 percent below that represented by the defend¬ 
ant, Belva Christakos. 

THE COURT: Of course, in order to sustain your case, 
you will have to show what the sales were while the de¬ 
fendant ran the business. 

MR. INGHAM: That is correct. 

THE COURT: And what they were doing during the six 
days the plaintiff ran the business is not material. 

• • • • 

6 MR. INGHAM: On March 25, 1948, the plaintiff 

notified the defendant that she was rescinding the 
contract, and tendered back the business, upon the return 
of the $9,000 in cash, and a cancellation of the chattel deed 
of trust and a cancellation of the lease. That tender was 
refused by the defendant, and thereafter this proceeding 
was filed for the rescission of the contract. 

As Your Honor might recall, at pretrial — 

THE COURT: I have just read over the pretrial memo¬ 
randum. 

MR. INGHAM: The business has been restored to the 
defendant, and the chattel mortgage has been canceled, the 
lease has been canceled, and there vras an order entered 
here, signed by Judge Keech restoring the defendant to 
possession of the business itself. So the element of can¬ 
cellation of the — 

THE COURT: I observe from the pretrial memorandum 
that all you are seeking to recover is a refund of the $9,000 
deposit. 


23 A 


MR. INGHAM: And some incidental expenses. 

* * • • 

7 MR. POKRASS: Defendant No. 1, and the only 
remark I wanted to make at this time was, to 

achieve a result that would not be detrimental to parties, 
the plaintiff and defendant No. 1, that in view’ of the fact 
that the receiver who was appointed in the first instance in 
this case reported to the Court that at a forced sale the fix¬ 
tures and equipment would bring about $6,500, that that be¬ 
ing the case, there would be a deficiency on the note of the 
plaintiffs, and that because it was not to the interest of de¬ 
fendant No. 1 to achieve any deficiency judgment, hence as 
a practical solution, the business was restored to defendant 
No. 1, and defendant No. 1 put in the hands of the receiver, 
who was then appointed, sufficient security to guarantee 
payment to the plaintiff in the event the plaintiff pre¬ 
vailed. And that was the reason why the business 

8 was restored, so that one would mitigate damages. 

* * * * 

9 MR. POKRASS: The business is in the hands of 

10 the defendant No. 1 only for the purpose of avoiding 
a sale of the fixtures and equipment, which accord¬ 
ing to the appointed trustee would have netted about 
$6,500, as against $11,000 due. So as to prevent the defi¬ 
ciency of approximately $4,000 to $4,500, the defendant No. 
1 was willing to go back and operate this business, pending 

the outcome of the suit. 

* • # # 

MR. POKRASS: The result, Your Honor, would be 
identical as if there had been a foreclosure and somebody 
had gone in and purchased it. 

THE COURT: I see your point. 

MR. POKRASS: And in that case, the defendant No. 1 
would be asking for a deficiency judgment, and we are not 
interested in that at all. 

* • • t 
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11 Mrs. Rosa Lee Lockwood, 

the plaintiff, being first duly sworn, was examined 
and testified as follows : 

Direct Examination 
BY MR. INGHAM: 

Q Will you state your full name, please? A 

12 Rosa Lee Lockwood. 

Q And where do you live, Mrs. Lockwood? A 
3611 Patterson Street, Northwest. 

Q And are you married, Mrs. Lockwood? A No; I 
am a widow. 

Q Do you have a business background? Do 3 T ou have 
an occupation now? A No, I do not. 

Q Have you ever been engaged in a business, Mrs. Lock- 
wood? A No, I have not. 

Q Did there come a time, Mrs. Lockwood, at which you 
became interested in a business known as the “Tasty Snack 
Bar”? A Yes, there was. 

Q When did you become interested in that business? A 
Well, I was reading the paper and saw an ad in it, in De¬ 
cember. 

THE COURT: Of what year? 

THE WITNESS: Of 1947. 

BY MR. INGHAM: 

Q I show you this paper which has been marked by the 
Pretrial Judge and ask you whether or not this is the ad 
you referred to? A Yes, that is the ad. 

Q And that ad was in the Evening Star newspa- 

13 per of December 4, 1947? A Yes. 

Q Did you read that ad? 

THE COURT: No. Just offer it in evidence. 

MR. INGHAM: If Your Honor please, I have photo¬ 
static copies of this that have not been marked, that it 
might be easier to handle. 
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THE COURT: Yes; but I don’t want the witness to 
take the trouble to read it out loud. I will read it. Just 
offer it in evidence and hand it up to me. 

MR. INGHAM: I offer this newspaper ad as Plaintiff’s 
Exhibit 1. 

• • • • 

14 BY MR. INGHAM: 

Q Mrs. Lockwood, as a result of reading that ad¬ 
vertisement — 

MR. POKRASS: She didn’t testify she read that, yet. 
THE COURT: Yes, I think she did testify she read the 
advertisement. You may proceed. 

BY MR. INGHAM: 

Q — what did you do? A I got in touch with Gaston 
& Company and talked with Mr. Lambros. I called Gaston 
& Company up and they referred me to Mr. Lambros, who 
had that particular ad, an agent of the Gaston Company. 
THE COURT: Who is Lambros ? 

THE WITNESS: Mr. Lambros is an agent of the 
Nicholas Gaston Company. 

THE COURT: You mean he is someone employed in 
Gaston’s office? 

THE WITNESS: Yes. 

• • • • 

16 Q And did you have a conversation with Mr. 
Lambros that day? A Yes, I did. 

Q And he advised you where the business was located? 
A Yes. 

Q Did Mr. Lambros have any conversation with you in 
respect to the volume of business and the profits? A Yes. 
We had a very lengthy conversation. I think we must have 
talked about three-quarters of an hour altogether, and Mr. 
Lambros went very fully into the merits of it. He told me 
the daily profits, or the daily sales, rather, that were being 
made, and that the business was giving a net profit of 
$2,000 a month. 
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THE COURT: A net profit of $2,000 a month? 

THE WITNESS: A net profit of $2,000 a month. 
17 BY MR. INGHAM: 

Q And did Mr. Lambros make any mention of 
daily sales volume at that time ? A Yes, he said they were 
taking in around $250 a day. 

THE COURT: Just a minute. Will you repeat that last 
answer, please? 

THE WITNESS: Mr. Lambros told me the business 
was taking in $250 per day. 

• • • # 

Q After that first conversation with Mr. Lambros, did 
you have any subsequent conversations with him? A Yes, 
I went up to see the property. 

Q When was that? A I think within two or three 
days after the telephone conversation with Mr. Lambros. 

Q That would be in the early part of December? A 
No; I think that was in the first part of January. 

Q You talked to Mr. Lambros first shortly after 
IS reading the ad in the December 4 paper? A Yes. 

When did you first visit the property? A I really 
don’t remember just how soon. It was just a very short 
time. 

THE COURT: What month ? 

THE WITNESS: I think it was about the first part of 
January. 

THE COURT: Of what year ? 

THE WITNESS: Of 194S. You see, after the ad ap¬ 
peared — 

• • • • 

BY MR. INGHAM: 

Q After your first conversation with Mr. Lambros in 
December, did you have any further conversations with 
him in December? A Yes; I went up to see the property 
and I talked with him shortly after that . He wanted to 
know what my reaction was to it after I saw it. 
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Q How did the second conversation come about? Did 
you call him or did he call you? A Yes, I called him to 
tell him what my reaction was to it. I thought it was a 
very good business, but they were asking too much for it. 
Q In that second conversation with Mr. Lambros, 

19 did he discuss the daily sales and the business prof¬ 
its? A Yes; in each of the conversations I had 

with Mr. Lambros, he spoke of the daily sales and also the 
net profit of the business. 

* • # * 

Q Did you have occasion to go to the premises 4300 
Georgia Avenue in December? A No; I think it was in 
January I went to the premises. 

Q What was the first visit you made and whom did you 
go with? A I went with my sister. 

Q Did you see Mrs. Christakos? A No, she wasn’t 
there. 

* * * * 

20 Q Did you make any other visits to the premises? 
A Yes, I made another one. 

Q And who was with you on that occasion? A My son 
was with me on that day. 

• • • • 

Q And did you inspect the records of the business at 
that time? A No. My son and I went up to inspect the 
premises and go into matters, but Mrs. Christakos wasn’t 
there that day. 

• • • * 

21 Q Did you subsequently talk to Mr. Lambros 
concerning this business? A Yes, I had another 

conversation. 

Q Do you recall when that was? A I think in Febru¬ 
ary. 

•> 

Q I show you a newspaper sheet dated January 18, 
1948, and ask you whether or not you have seen that. A 
Yes, I have seen that. 
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Q And do yon recall reading this particular ad? A 
Yes, I read that ad. 

MR. INGHAM: If Your Honor please, I would like to 
offer this advertisement as Plaintiff’s Exhibit 2. It has 
been identified before the Pretrial Judge. 

THE COURT: It may be admitted. 

(A portion of page E-4 of the Sunday Star, Sunday, Jan¬ 
uary 18, 1948, was accordingly marked and received in evi¬ 
dence as Plaintiff’s Exhibit No. 2.) 

BY MR. INGHAM: 

Q After reading that ad, Mrs. Lockwood, did you have 
any conversation with Mr. Lambros? A Yes, I talked 
with Mr. Lambros about it. 

22 Q And what was your conversation? A Well, 
pretty much along the same lines that had taken 

place before. 

Q Did you have any conversation with Mr. Lambros on 
that occasion with respect to the daily sales? A Yes; the 
daily sales were always mentioned, as well as the net profit 
of $2,000. 

• • • • 

Q Thereafter, did you have any further conversation 
with Mr. Lambros concerning this business? A Yes; on 
the 4th of March Mr. Lambros called me up and told me he 
had a rock bottom price on the property. 

THE COURT: Keep your voice up, please. 

THE WITNESS: On the 4th of March Mr. Lambros 
called me up and said he had what he called a rock bottom 
price on the business of $20,000, and he wanted to know if I 
would be interested in buying the business at that price. 
And we went over the case a little bit, and he said Mrs. 
Christakos was in quite a bad way, that the doctor 

23 had her what he called trussed up and didn’t want 
her on her feet, and that he husband’s varicose veins 

were exceedingly bad and he must get off of his feet. So 
they wanted to sell and were willing to sacrifice it for that 
price. 
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BY MR. INGHAM: 

Q In that conversation, did Mr. Lambros make any 
statements with respect to the daily sales and net profit? 
A Yes; we went over that somewhat on the telephone. 
But I told him I would get me something to eat and come 
down to his office and talk it over; and my son and I came 
on down and we talked to Mr. Lambros quite at length 
about it. And he said at that time that he considered the 
business so well worth buying that he and a friend had in¬ 
spected it and investigated it and he thought it was a very 
worth-while buy for anyone, but the friend who wanted to 
go in it with him was not able to raise his half of the de¬ 
posit; so that the deal, as far as he was concerned, was 
falling through. 

So I thought, well, as Mr. Lambros was telling me, and 
if it was good enough for him to buy — and I also asked 
him at the time if he thought anyone with no restaurant 
experience would be able to operate a business of that sort, 
and he said he felt very sure an inexperienced person could 
take it over and make good. So I told him I would take the 
business, and my son and I would operate it. 

Q You have mentioned Mr. Lambros talking 

24 about an advertisement, on that particular day. I 
show you this newspaper dated Thursday, March 

4,1948. 

• * * • 

THE WITNESS: I did not see this March 4 advertise¬ 
ment. Mr. Lambros told me he was sending an ad down to 
the paper, to have it inserted in the paper; but I did not 
see that. He said he wanted to give me the first chance at 
buying it, before he had other calls as a result of the ad in 
the paper. So that actually I did not read this ad that was 
in on March 4. 

• • • • 

25 THE COURT: I didn’t understand the witness 
so to testify. As I understood it, the witness testified 

that Mr. Lambros said he would insert an advertisement. 
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THE WITNESS: And he was inserting the ad in the 
paper. 

THE COURT: Did he read the ad to you? 

26 THE WITNESS: I think he did, yes. 

THE COURT: You are not sure ? 

THE WITNESS: No, I am not sure. 

* • • • 

BY MR. INGHAM: 

Q Did Mr. Lambros read this advertisement, either over 
the telephone or in his office, before you signed the 

27 sales contract, or afterwards? A Before. 

• • • • 

Q On March 4, when you were in Mr. Lambros’ office, 
was Mrs. Christakos there? A No. 

Q Who was present? A Just my son and Mr. Lam¬ 
bros and myself. 

Q And how long did you remain in Mr. Lambros’ office 
that day? A Oh, I think we were there around two hours. 

Q And during that period were you discussing the pur¬ 
chase of this business ? A Yes. 

Q Did Mr. Lambros offer the books for vour examina¬ 
tion at that time? A No. 

Q Did you have any conversation with Mr. Lam- 

28 bros with respect to the books and records of the 
business? A Well, we went over the daily sales in 

his office. And I did mention the books; but he did not have 
the information at hand; Mr. Lambros did not have that in¬ 
formation in his office. And so I did not see the books. 
THE COURT: What information ? 

THE WITNESS: The books. 

BY MR. INGHAM: 

Q You stated you did discuss the daily sales? A Yes. 
Q How did you discuss them? A Well, the amount 
of daily sales, and also the net profit that was being made 
in the business, as represented by Mrs. Christakos to Mr. 
Lambros. 
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Q Was there any further conversation with respect to 
the business, as to the amount you were to pay, and the rent, 
and things like that, at that time? A Yes, we went into 
that. 

THE COURT: It seems to me, Mr. Ingham, you have a 
pretty narrow issue here, namely, whether the representa¬ 
tions were made. So unless anything else is really neces¬ 
sary, I would eliminate it, if I were you. 

MR. INGHAM: Just this one question, Your Honor, to 
show the net profits element — 

29 BY MR. INGHAM: 

Q Did you discuss the amount of the rent with 
Mr. Lambros? A Yes, I discussed the rent and also the 
incidental expenses of a business of that sort, to see if I 
could — 

THE COURT (to the witness): Just answer the ques¬ 
tion. 

THE WITNESS: Yes. 

BY MR. INGHAM: 

Q And did you discuss net profit on vour operation, at 
that time? A Yes, definitely. 

Q And what did Mr. Lambros tell you then? A He 
said I could not only pay all the expenses of the business, 
plus the rent and the monthly payments on the note due, 
but still have a good profit, net profit, remaining. 

Q Was that before or after you signed the sales con¬ 
tract? A Well, that was before. 

* • • • 

31 Q Did you thereafter start operating the busi¬ 
ness, Mrs. Lockwood? A Yes. 

Q When ? A On the 20th of March, 1948. 

Q And how long did you operate the business? 

32 A Eight days. 

Q Did you give any notice to the public or to the 
employees that the ownership had changed? A None at 
all. 
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Q Who was present with you in your first days of op¬ 
eration? A Mrs. Christakos was there all day. 

• • • • 

Q Was she with you on March 21? A She was there 
some of time, which was Sunday. 

Q And thereafter did Mrs. Christakos appear at the 
business ? A No, just — I will say no. 

Q Do you have your records of daily sales? A 

33 Yes, I have. 

Q And what were your daily sales for March 20, 
1948? A One hundred thirty-one dollars and some cents. 

Q Did you have any conversation with Mrs. Christakos 
concerning your daily sales that day? A Well, just 
shortly after six o’clock I asked Mrs. Christakos how to 
take the amount of the register, and she showed me, she 
showed my nephew and myself how to get that total from 
the register; and it amounted at that time to $80. And I 
remarked on how much lower it was than I had anticipated, 
because she was supposed to be taking in $250 a day, and 
here two-thirds of the day had gone by, and just $80 was 
showing on the register. 

And she said I would make up any difference between 
the six-thirty taking of the register and twelve o’clock 
midnight, when we closed, which meant, really, almost two 
hundred dollars — no, not two hundred dollars, really, but 
around $150 to be taken in between the hours of six-thirty 
and twelve o’clock. 

• • • • 

34 Q Do you recall what your daily sales were for 
March 21? A I can give it to you; shall I? 

Q Are these the original books and records you kept 
in the operation of the business? A Yes, they are. On 
the 21st of March the sales — and that, by the way, was 
Sunday — was $158.69. It was Palm Sunday. 

Q Did you have any conversation with Mrs. Christakos 
that day with respect to your sales? A No, just beyond 
saying that they were low, that the sales were quite low. 
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THE COURT: (To the witness) Suppose you repeat 
the answer, please. 

THE WITNESS: No, just beyond saying that the sales 
were quite low, certainly not what I anticipated. 

BY MR. INGHAM: 

Q And what was h er response to you r statement! A 
Just that it was an 'averagg “AST? tc ^was aiTaverage day 
for th*T store. " _ 

“So— —rr Now will you read from your records the daily 
sales for each day that you operated the business? 
A On the 20th of March — 

THE COURT: We have had the 20th and 21st. Start 
on the 22nd. 

THE WITNESS: The 22nd of March was $124.37; 
March 23, $121.30; 

March 24, $126.26; 

March 25, $132.46; 

March 26, $129.73; and 
March 27, $135.80. 

BY MR. INGHAM: 

Q Do you have the itemization of your expenses for 
those days? A Yes, Ido. 


Q What were your daily expenses for March 20? A 
$101.76. Just for food. 

36 Q Very well. Read each day. A For March 21, 
Sunday, $2.95; 

March 22, $203.95; 

March 23, $55.15; 

March 24, $53.57; 

March 25, $54.77; 

March 26, $60.50; and 
March 27, $25.57. 

Q In addition to the food costs, did you have any other 
costs or expenses during those days of operation? A 
Well, gas and electricity and wages. 
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ME. INGHAM: I asked first whether she was able to 
determine any month in which the net profit reached 
$ 2 , 000 . 

THE COURT: How does she determine net profit? 

MR. INGHAM: That is going to be a matter of calcu¬ 
lation. 

THE COURT: Ask the question. 

BY MR. INGHAM: 

Q Did you at any time during that period find a month 
in which the gross profit came to or amounted to $2,000? 
A No. 

Q What was the gross profit for the month of Sep¬ 
tember? A I haven’t that. 

Q Do you have the gross profit for the month of Octo¬ 
ber ? A No; I just have the income — 

• • • • 

Q What was the gross profit for the month of 
51 December? A $629.45. And for January and 
February I have it 

THE COURT (To the witness): He will ask you 
the questions. 

BY MR. INGHAM: 

Q Do you have the total daily sales for the month of 
November, 1947 ? A I have that. 

Q What were the total sales for Nove mber? A Hfhe 
total sales for November were $3,582.30. _ 

• • • • 

53 Q At any time did you learn that the sales dur¬ 
ing the period of your operation were either higher 
or lower than those during Mrs. Christakos’ operation? 
A For January and February? 

Q No — at any time during your operation. A Dur¬ 
ing the eight days I had it, they corresponded with earlier 
figures. 

THE COURT: (To the witness) What is your answer? 

THE WITNESS: They corresponded with her figures 
in September, October, and November. 
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BY MR. INGHAM: 

Q Mrs. Lockwood, what was the reason for your pur¬ 
chasing this business? 

THE COURT: I don’t think we need to go into that. 
The only issue in this case is whether she was defrauded. 

MR. INGHAM: The only purpose of this, Your Honor, 
is to show, again, experience or lack of experience in the 
plaintiff. 

THE COURT: You have already brought out the fact 
that she has had no experience, and that is quite apparent 
to the Court. 

• • • • 

54 Cross Examination 
BY MR. POKRASS: 

Q Mrs. Lockwood, where did you get that paper that 
you are reading from? A From my attorney. 

Q Who prepared that paper? A My attorney. 

Q And you were reading from the paper your attorney 
prepared? A Yes. 

Q You testified that the gross profit for the month of 
December — 

THE COURT: May I interject a question? 

(To the witness) Did you personally examine the 
books? 

THE WITNESS: No, sir. 

• • • • 

55 THE COURT: Did you personally make the 

calculations by which these figures were arrived at, 

to which you have just testified? 

THE WITNESS: I did not, no. 

MR. POKRASS: At this point, if Your Honor please, 
I move that the plaintiff’s testimony with respect to the 
figures be stricken from the record, on the ground that 
they are not of her own knowledge obtained from inde¬ 
pendent sources. 

• • t • 
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Redirect Examination 
BY MR. INGHAM: 

Q Mrs. Lockwood, did you, with me, go over those 
figures and arrive at the totals, and daily averages? A 
Yes. 

Q And that was done in my office? A Yes. 

MR. INGHAM: If Your Honor please, I tendered these 
figures, this skeleton, to avoid the necessity of going 
through and reading the daily sales from September to 
March, and I thought Your Honor agreed to that, in order 
to save time. 

* • * * 

THE COURT: 

58 I am going to strike this testimony. I will le t 
you take the witness stand, Mr. Ingham; and, if yoiT 
made the computations, I will let you testify to the com¬ 
putations. 

# • * * 

60 BY MR. POKRASS: 

Q When was the first time you met the defend¬ 
ant, Mrs. Christakos? A On the 19th of March. 

Q And have you ever talked to her prior to that? 
A No. 

Q And by the 19th of March, you mean 194S? A Yes. 
Q Was the date on which you made settlement for the 
business? Isn’t that correct? A Yes. 

Q Did Mrs. Christakos ever make any representations 
to you as to volume of business? A Only through her 
agent. 

Q No; did she make any representations to you? A 
Not personally. 

Q As to volume of business ? A No. 

Q As to profits? A No. 

Q Or as to the value of the assets that were to be sold? 
A No. 
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Q And that was neither before settlement — that 
61 wasn’t made before settlement at all? A No. 

Q How about after settlement? A At settle¬ 
ment, we went there to sign papers. We didn’t go into 
profits or anything. 

Q And that is all you did? A Yes. 

Q And that was at Mr. Taylor’s office? A Yes. 

Q Was he your attorney? A He was attorney for 
both. 

Q He was the attorney for both of you? A Yes. 

Q And isn’t it a fact that you purchased this busi¬ 
ness for your son? A Yes. 

Q But not for yourself? A Well, for myself, of 
course. He is a minor. 

• • * • 

63 Q Did you ask Mrs. Christakos for the books at 
any time? A No; I went out to the place several 

times, but I didn’t either see the books or see the premises. 

Q Isn’t it a fact that you went down to that place 
for the first time in February, 1948? A I don’t know 
the exact date. 

Q You testified you went out there in January of 
1948. A It was after my conversation with Mr. Lambros. 

Q Well, do you know when you were there? A No, I 
don’t recall the date. 

Q You are not sure of the date? A No, I am not sure 
of the date. 

Q Are you sure of the month? A I think it was 
January. 

Q You are sure it was January? A I think so. 

• • • • 

64 MR. POKRASS: Yes. Your Honor, there was 
a period of time involved here in which the busi¬ 
ness was for sale, given to Mr. Lambros, on a 90-day 
exclusive, and that had expired. Subsequent to that time, 
another listing was given to Mr. Lambros and a lower 
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Redirect Examination 
BY MR. INGHAM: 

Q Mrs. Lockwood, did you, with me, go over those 
figures and arrive at the totals, and daily averages? A 
Yes. 

Q And that was done in my office? A Yes. 

MR. INGHAM: If Your Honor please, I tendered these 
figures, this skeleton, to avoid the necessity of going 
through and reading the daily sales from September to 
March, and I thought Your Honor agreed to that, in order 
to save time. 

• • • • 

THE COURT: 

58 I am ^oing to strike this testimony. I jwill_le t 
you take tne witness stand, Mr. Ingham; and, if yoiT 
made the computations, I will let you testify to the com¬ 
putations. 

• • • • 

60 BY MR. POKRASS: 

Q When was the first time you met the defend¬ 
ant, Mrs. Christakos? A On the 19th of March. 

Q And have you ever talked to her prior to that? 
A No. 

Q And by the 19th of March, you mean 194S? A Yes. 
Q Was the date on which you made settlement for the 
business? Isn’t that correct? A Yes. 

Q Did Mrs. Christakos ever make any representations 
to you as to volume of business? A Only through her 
agent. 

Q No; did she make any representations to you? A 
Not personally. 

Q As to volume of business ? A No. 

Q As to profits? A No. 

Q Or as to the value of the assets that were to be sold? 
A No. 
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Q And that was neither before settlement — that 
61 wasn’t made before settlement at all? A No. 

Q How about after settlement? A At settle¬ 
ment, we went there to sign papers. We didn’t go into 
profits or anything. 

Q And that is all you did? A Yes. 

Q And that was at Mr. Taylor’s office? A Yes. 

Q Was he your attorney? A He was attorney for 
both. 

Q He was the attorney for both of you? A Yes. 

Q And isn’t it a fact that you purchased this busi¬ 
ness for your son? A Yes. 

Q But not for yourself? A Well, for myself, of 
course. He is a minor. 

• • • • 

63 Q Did you ask Mrs. Christakos for the books at 
any time? A No; I went out to the place several 

times, but I didn’t either see the books or see the premises. 

Q Isn’t it a fact that you went down to that place 
for the first time in February, 1948? A I don’t know 
the exact date. 

Q You testified you went out there in January of 
1948. A It was after my conversation with Mr. Lambros. 

Q Well, do you know when you were there? A No, I 
don’t recall the date. 

Q You are not sure of the date? A No, I am not sure 
of the date. 

Q Are you sure of the month? A I think it was 
January. 

Q You are sure it was January? A I think so. 

• • • • 

64 MR. POKRASS: Yes. Your Honor, there was 
a period of time involved here in which the busi¬ 
ness was for sale, given to Mr. Lambros, on a 90-day 
exclusive, and that had expired. Subsequent to that time, 
another listing was given to Mr. Lambros and a lower 
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figure. And then the plaintiff purchased on the basis of 
the second listing. So any testimony concerning Mr. 
Lambros’ statements, if he made any, wouldn’t be binding 
upon Mrs. Christakos in so far as that first listing is 
concerned, because the purchase of the business was made 
on the basis of the second listing. 

THE COURT: I doubt the validity of her testimony, 
but I will let you go ahead. 

65 BY MR. POKRASS: 

Q And at the time you were there, didn’t he tell 
you you should come back about two-thirty that after¬ 
noon, because he was busy ? A Yes, he hadn’t — 

• • • • 

Q Did you go back at two-thirty? A No. It was a 
terribly sleety and snowy day, and I didn’t go back there. 

Q And the second time you were in there was with your 
sister? A The second time was with my son. 

Q And the first time was with your sister? A Yes. 

Q And wasn’t that also about the same time, eleven- 
thirty in the morning? A Well, a little after noon, I 
should say. 

Q And didn’t he tell you he expected the noon-hour 
rush again, and that you should come back at two-thirty? 
A They expected it, but they weren’t having it. 

THE COURT (To the witness): Suppose you just 
confine yourself to answering the questions. Fol- 

66 low the question carefully, and answer it, and don’t 
volunteer any additional remarks. 

Read the last question to the witness. 

THE REPORTER (Reading): “Question: And didn’t 
he tell you he expected the noon-hour rush again, and 
that you should come back at two-thirty?” 

THE WITNESS: Yes. 

BY MR. POKRASS: 

Q And did he tell you then to return at two-thirty? 
A Not at that time, no. 
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Q And yon did not return at all since that timet 
A No. 

Q Did yon make any independent investigation of your 
own concerning the amount of business done by this res¬ 
taurant! A No; I relied on Mr. Lambros. 

Q Did you watch the restaurant at all? A Yes. 

Q And who was with you when you had done so? A 
My son at one time, and my daughter at another. 

Q When you were in Mr. Taylor’s office, Mr. Taylor 
prepared the bill of sale, did he not? A Yes. 

Q And you read it? A Yes. 

67 Q And you signed it? A Yes. 

• • • • 

69 Redirect Examination 
BY MR. INGHAM: 

Q Mrs. Lockwood, you were asked whether or 

70 not you had occasion to go by the restaurant before 
going into the transaction. Did you have occasion 

to eat there at any time? A Yes; my daughter and I 
had dinner there. 

Q And what was the purpose of going to the restau¬ 
rant? A We wanted to see if there was a large volume 
of business at the dinner hour. 

• • • • 

^ glaintiff]s - co 2 JiggJ^I^fe!^^^^L^^^^^^ , examined 
and testified as follows: 

Direct Statement 

THE WITNESS: In accordance with the stipulation 
at pretrial, counsel for the defendant, Mrs. Christakos, 
furnished me with the books and records pertaining to 
the operation of the business. The books included the 
daily sales, the daily expenses, the payroll, and also capi¬ 
tal expense items. 
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From those books and records I prepared an itemiza¬ 
tion of daily expenses and also an itemization of 

71 daily sales, in order to facilitate the matter and 
save the time of the Court in this trial, since I didn’t 

want to read daily items covering the period from Sep¬ 
tember 11 through March 19,1948. 

After compiling that itemization, Mrs. Lockwood and I 
ran a tape in my office totalling the various items of sales 
and expense, and arriving at daily averages. From those 
totals I was also able to determine gross profit from the 
business, for the months in question. 

In that connection, as Mrs. Lockwood testified, vre found 
the daily average for November to be $143.29 — daily aver¬ 
age sales. 

In the month of December, the daily average sales were 
$134.05. 

We found that the sales during the period of her oper¬ 
ation were almost identical as to daily volume as those 
in the month of December, 1947. We compared her daily 
sales, as she stated they averaged about $140. And from 
the books and records we determined that in December, 
when the first advertisement ran, that the daily sales ran 
anywhere from $111.80 to about $167.02, which was the 
highest day we found during the month of December, 1947. 

Cross Examination 

• • • • 

72 ME. POKRASS: What were the daily average 
sales for January, 1948? 

• • • • 

WITNESS: We didn’t compute the average daily 
sales; but my recollection — I did it myself, when 
Mrs. Lockwood wasn’t present — a nd the daily average 
- according to books, amounted two hTprJro/i- 

thirty-nine dollars and som e odd cents, for the month of 
January. ■■ % 
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BY MR. POKRASS: 

Q That is to your recollection? A To the best of my 
recollection. 

Q How about February, 1948? A We didn’t aver¬ 
age it. 

Q How about March? A We didn’t average it. 

Q But you could average the daily sales, even if a 
man were in business for a few days? A Yes, you can. 

• • • • 

73 THE COURT: What was the January daily 
average? 

74 THE WITNESS: fire* flfly in 

January, which was January 2nd, the sale s, as 

sho\^ mil slip VV ecjj^ l753. 

January 4, $239.48. 

THE COURT: What was the average for January? 
THE WITNESS: Two hundred thirty-nine dollars and 
some cents. 

THE COURT: T hen as far as January is oonrpmeH- 
there was no misrepresentation, because the representa- 
__tion was $240 to $250 a day* and, according to the figure s 
Tvou have computed jrom, tne "bo oks," it was • 1235' - say 
one dollar off. 

THE WITNESS: According to those figures, Your 
Honor, yes. But my point is the startling change in the 
figures from TWpmhpr to .January, with tne testimony of 
Mrs. L ockwood that she learned the aver age figu res from 
ner operation had been what previously were Mrs. Chris- 
takos’ average. 

THE COURT: You don’t claim that these figures are 
fictitious, do you, or that the books are fictitious ? 

THE WITNESS: I feel that they speak for them¬ 
selves, without some explanation on the part of the de¬ 
fendant to account for a one hundred percent increase in 
operation. 

• • • • 
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75 BY MR. POKRASS: 

Q Mr. Ingham, yon were never in the restaurant 
business, were you! A I have had the occasion to rep¬ 
resent one or two, but I have never been in the business 
myself. 

Q You don’t know what effect holidays have on the 
business? A Yes; I know that during a holiday busi¬ 
ness falls off. 

Q Wasn’t there a holiday in December? A Yes, De¬ 
cember 25. The business was closed that day. 

• • • • 

Q Do you know when Mrs. Christakos first began 

76 that business? A Yes — at this particular loca¬ 
tion? 

Q Yes. A She started operating September 11. But 
she purchased the business, I believe, in May; but it took 
that length of time to put her capital improvements in 
there. 

Q In other words, she began in September, 1947? A 
That is correct. 

Q And then there followed what you considered to be 
small sales for the rest of September and October, No¬ 
vember, and December, and for January it began increas¬ 
ing? A No; her best month prior to January was her 
opening month. 

THE COURT: Give me the November average again. 

THE WITNESS: The November average is $143.29. 

w. - , t _ _ __—— 

•* • t 

77 BY MR. POKRASS: 

Q You have the account books of the defendant there? 

A Yes. 

Q Would you be good enough just to open it up and 
glance through February, 1948 — you have testified to 
January — and what do you think the average daily sales 
are? A May I read them? 

Q Surely. A February 3, the sales, $193.42. 
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Q Keep going. Where do you see that? I see $245.92 
A I beg your pardon — $245.92 for February 3. 

Q Go right ahead, just so His Honor will get an idea 
what the sales were — the 4th ? A $243.01. 

Q The 5th? A $240.21. 

Q Go ahead. A The 6th, $233.87. 

Q The 7th? A $243.46. 

Q The 8th? A $253.77. 

Q The 9th? — or, rather, the 10th. The 9th it 

78 seems to have been closed. A $235.59. 

Q Just continue on, reading just the figures, 
more or less rapidly, so as not to delay the Court. 
A $250.59; $248.84; $260.78; $272.53; $256.90. 

THE COURT: These are individual days in February? 
THE WITNESS: In February. 

THE COURT: They all run over $240 or $250. 

THE WITNESS: With a few exceptions, Your Honor. 
BY MR. POKRASS: 

Q Do you want to start with March, now, starting wit! 
March 1, and mentioning a few? A $248.53; $265.67. 

Q And you skipped March 3rd. A $256.48; $260.80; 
$265.80; $258.55; $249.66; $260.98; $240.53; $234.24; 

$232.59; $262.36; $252.80; $249.50; $230.12; $243.17; 

$242.88; $251.83; $241.75. 

• • • * 

79 Q How do you arrive at gross profits? A For 
the purpose of these figures, we deducted the tota? 

daily sales for the month, we deducted the total expenses 
for the month from the total daily sales for the month. 

• • • • 

Redirect Statement 

THE WITNESS: As a result of further examination 
of these books, in allowing a reasonable expense for rent 
and overhead, we found it was impossible at any 
time during this operation to arrive at a net profit 
of $2,000 a month. 


80 
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82 THE WITNESS: We were on the net profit, 
Your Honor. In arriving at net profit figures, the 
representation of the defendant, Mrs. Christakos, indicates 
that from the date of January 1, 1948 through March 19, 
1948, the net profit was $3,150.16. 

THE COURT: Will you make that statement again. 
What period does that cover? 


THE WITNESS: From January 1, 1948 throug h 

THE COURT: And what was the net profit? 

THE WITNNESS: Ancl tlie total wasJsiLlaiLllL^- 
THE COURT f How do you arrive at that figure? 


83 THE WITNES S: That is a statement prepared 
bv Mr s. Christakos * auditor, and it is a s 
of operations 


MR. POKRASS: I don’t think he can testify to that, 


Your Honor. 


THE COURT: No, you have taken the stand for the 
limited purpose of summarizing your own personal exam¬ 
ination of the books, and I think your testimony should be 
confined to that. 

THE WITNESS: May I say these were included 
among the papers furnished to me. 

THE COURT: As counsel, when you get back to the 
counsel table, you can offer these in evidence. But the 
purpose of your taking the witness stand is to summarize 
what you have found in the books, and that is all. Have 
you computed the net profit? 

THE WTTNESS: Other than what I learned in the 
records furnished me, Your Honor, I have not computed 
net profit, because I was unable to determine of my own 
knowledge. 

• • • • 


THE WITNESS: May I, from examination of these 
r ecords, also state I found me n&l profit ne ver ca me 
84'—~~to a mon th. 

'"THE COU&T: From the examination fof the 


books? 
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THE WITNESS: Of the records. 

THE COURT: How high did it reach? 

THE WITNESS: The highest was this period of 
January 1 to March 19,1948. 

• • • • 

THE COURT: You can offer them in evidence sepa¬ 
rately. 

Did you compute the net profits from the books ? 

THE WITNESS: From the books, no, Your Honor. 

* • * • 

Recross Examination 
BY MR. POKRASS: 

Q Mr. Ingham, the period of March 20 to March 
85 27, the period in which the plaintiff operated the 

business, that was Holy Week, was it not? A That 
is correct. 

• • • • 

S8 Edward John Lockwood, 

• # * * 

Direct Examination 
BY MR. INGHAM: 

Q Will you state your full name, please? A Edward 
John Lockwood. 

Q You are the son of Mrs. Lockwood, the plain- 
89 tiff in this case, are you not? A That is right. 

• • * * 

Q Were you present at any time when your mother 

had a conversation with Mr. Lambros concerning the busi¬ 
ness, the Tasty Snack Bar? A Yes, sir; March 4, I be¬ 
lieve it was. 

Q And where did that conversation take place? A In 
his office. 
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Q And who else was present? A My mother; that 
was all. 

Q Do you recall any conversation with respect to daily 
sales at the Tasty Snack Bar? A Yes, sir, they were 
$250 a day, and there was something mentioned about 
$2,000. I don’t know what that had to do with. 

• • • • 

BY MB. INGHAM: 

Q When you took over the business, did you have the 
same employees Mrs. Christakos had? A Well, all 
91 except for myself and my nephew — my cousin, I 
mean. 

• • • • 


MB. LEMM: May it please the Court, I asked two 
questions of the plaintiff. I make the motion on behalf 
of the defendant Gaston for a dismissal as far as he is 
concerned. Your Honor will recall the testimony I read 
and asked the witness about. 

MB. INGHAM: Your Honor, I have no objection to 
your granting the motion, as far as the defendant Gaston 
is concerned. 

• • • • 

92 MB. POKBASS: On behalf of the defendant 
No. 1, I wish to move for a finding in favor of the 
defendant No. 1. 

• • • • 


99 THE COUBT: The Court finds as a fact that 
there were no misrepresentations made as'^Miyyil lllHhe 
complaint and m tne preTnaTmemoranSum' I fre average 
gr oss sales per day in the mo nths of January, February, 

>ss Tin or to January 1 ^JL948. Hut It can hardly^ be 
said that the advertisement of March 4 iSSSTcontain ed a 
M&re pr^yilLhCum^' jl tne daily sales average 

100 or $25u a day m January and February, 1948, as 
appears to have been the fact. 








49 A 


Furt her, there is no satisfactory proof jhat_Jhg^jie t 
pr ofits per m onth amounted to substantially less than 
$2,000. Theburden of proof on tins issueTs^^T?fCfSI^75h 
the plaintiff, and the plaintiff has failed to sustain that 
burden. 

The Court believes the fact to be that the plaintiff was 
not an experienced businesswoman; she invested money in 
a business with which she was not familiar, and found 
herself unable to operate it successfully. From that stand¬ 
point, she is entitled to much sympathy. The plaintiff has 
impressed herself on the Court as a sincere and truth- 
telling individual; but the Court, while accepting her testi¬ 
mony, believes that there is no sufficient proof, as the Court 
has indicated, that the representations made to her were 
false. 

However, the transaction was rescinded; but the rescis¬ 
sion was not carried out in full. The result is that the 
plaintiff has reconveyed the business back to the defendant, 
and the defendant retains the $9,000 paid by the plaintiff 
on account of the purchase price. 

The defendant has both the business and the $9,000 paid 
by the plaintiff on account of the purchase price. Obvi¬ 
ously, it is contrary to equity and good conduct for the 
defendant to retain the $9,000. I think equity would direct 
that the rescission, which was carried out except for the 
repayment of the money, be carried out and consummated 
in full. 

101 Considering the matter from another standpoint, 
an action in quasi-contract for money had and re¬ 
ceived would lie under these circumstances. 
award judgment for the plaintiff for $9,00Q_agaiaaLlll£i 
defendant, Belva (JU nstakos. 

• • • • 

105 The purpose of this order is not being under¬ 
stood here. I don’t think counsel should have Your 
Honor believe that that was an outright acceptance of the 
return of the business. Certainly Mr. Hart recalls that dis- 
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tinct conversation, and he thought back and said, “I think 
that is a wonderful idea,” and he accepted the trusteeship. 

THE COURT: I am going to continue this matter until 
tomorrow. I have other matters set for tomorrow morn¬ 
ing. I will continue this case until tomorrow at one-fortv- 
five, when I will hear further argument. 

MR. POKRASS: Thank you very much. 

THE COURT: And you had better have any witnesses 
that might be necessary. 

MR. POKRASS: I will, Your Honor; thank you. 

MR. LEMM: May it please the Court, I have no part 
in this. 

THE COURT: No; your client is dismissed. 

(Accordingly, at 3:50 p. m., the trial was adjourned 
until 1:45 p. m. tomorrow afternoon, Tuesday, January 
25,1949.) 

• • • • 


108 THE COURT: In this case I made a finding, as 
you will recall, that the plaintiff has failed to prove 
fraud. I might amplify my ruling by adding this observa¬ 
tion: Under the authorities of this jurisdiction, a person 
charging fraud has the burden of proving fraiUiT'ji ot 
merely by a preponderance of evidence but dv clear an d 
con vincing evidence. The plaintiff, has . Jiat ^guslamea the 
burdenof proof resting on her. 

Ail tnat remains is to determine the form of the decree. 
As the Court understands the facts — and they were all 
stipulated in the pretrial memorandum — the transaction 
has been rescinded in the sense that the business has 


been conveyed iback by ' ; the plaintiff to the defendant 
Christakos, who is operating it in her own right and for 
her own benefit. At the same time, she has retained the 
$9,000, the payment made by the plaintiff to her on 
account of the purchase price. Obviously she cannot have 
both the business, which was reconveyed back to her, and 
the $9,000 on account of the purchase price. Counsel seem 
to have some ideas to the contrary. I will hear you. 
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MR. POKRASS: Thank you very much, Your Honor. 
I personally feel somewhat responsible for not clarifying 
to the Court the arrangement of counsel. I will say 

109 this, Your Honor, I have Mr. David Hart here, 
who is the trustee. Mr. Ingham, who represents 

the plaintiff in the case, is here, and Mr. Messitte, associ¬ 
ate counsel for the defendant. 

THE COURT: Is the transaction evidenced by any 
written instrument as to what the parties intended? 

MR. POKRASS: Yes, Your Honor. 

THE COURT: What is the written instrument ? 

MR. POKRASS: The written instrument is a Court 
Order, signed by Judge Keech, evidencing the intentions 
of the parties. I feel that if we gentlemen would rise 
and inform Your Honor what we meant by our arrange¬ 
ment, our agreement of counsel, Your Honor will readily 
see that we did not intend to accept a rescission of the 
contract. 

THE COURT: Why didn’t you set forth the arrange¬ 
ment in writing? 

MR. POKRASS: I personally feel now that that 
should have been done; but we felt that this Order of 
the Court would bring forth that very conclusion which 
we counsel arrived at. 

THE COURT: I will say this, gentlemen, that if 
counsel agree as to what they intended, of course I will 
accept counsel’s statement; but if counsel differ, I shall 
not go beyond the scope of the written document. 

MR. POKRASS: I don’t think we differ at all, Your 
Honor. 

THE COURT: What was your understanding? 

MR. POKRASS: My understanding was, Your 

110 Honor, that the defendant No. 1, by this action, 
was not accepting a rescission of the contract, and 

that what we did was merely as a substitute for an official 
foreclosure; that in the event the plaintiff prevailed in 
the suit, we would leave sufficient security with the trustee 
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so as to assure payment; but in the event that the out¬ 
come was not in favor of the plaintiff, that would be the 
conclusion of the case. 

111 THE COURT: I think your point would be much 
more impressive if your client were paying the pro¬ 
ceeds over to the trustee. But she has been collecting the 

proceeds of the business on her own account. 

• • • • 

THE COURT: Who owns the business? 

MR. POKRASS: The business is owned by the defend¬ 
ant. 

THE COURT: She can’t keep the business and keep 
the $9,000. 

• • • • 

MR. POKRASS: Let us assume, Your Honor, that a 
foreclosure had taken place. The equipment would have 
been sold for $6,500. There would have been a $4,500 

112 deficiency. The premises are still the defendant’s. 
Your Honor having found no fraud, therefore there 

would be judgment for the defendant. In addition to that, 
our counterclaim would still be in existence; but we with¬ 
draw that because of our arrangement. 

MR. INGHAM: We are not far apart, Your Honor. 
After this hearing the other day, we went to Mr. Hart’s 
office, all of us, and we sat down and decided what we 
meant by that agreement. First of all, we agreed it was 
a permanent arrangement, an absolute conveyance back 
to the defendant of the business, for the purpose, as 
Mr. Pokrass said, to avoid a possible deficiency, to 

113 the advantage of both the defendant and the plaintiff. 

Mr. Hart, the receiver, reported this business 
would be sold to its detriment, if it were sold piecemeal at 
a public auction. He also recommended to the Court that 
the Court require the defendant to join in a lease with him, 
and lease the business under the best possible arrangement. 

Shortly after that Mr. Pokrass approached Mr. Hart 
with the suggestion that possibly the better arrangement 
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would be that the defendant be restored to the business, 
and Mr. Hart advised him it sounded very logical to him, 
and to talk to me about it. 

So we met at Mr. Hart’s office and all agreed there 
would be, on a forced sale, a deficiency; that in that event, 
if the plaintiff prevailed, there would be a deficiency of 
approximately $4,500. We agreed that the defendant 
No. 1 did not have sufficient property in her own right to 
satisfy that. She owned the premises upon which this res¬ 
taurant was conducted, but there was a mortgage against 
that, and her own personal home is jointly owned by her 
and her husband. 

Likewise we agreed that the plaintiff could not possibly 
satisfy a judgment for damages in favor of the defendant 
No. 1. So we agreed at that time to reconvey the business 
back to the defendant No. 1; that she release the plaintiff 
from the terms of the lease; and that she arrange for the 
cancellation of the chattel mortgage. That was done. 
114 In addition to that, she agreed to put a new chat¬ 
tel mortgage on the equipment, in the amount of 
$6,000; and, in addition to that, to execute a second deed of 
trust on her property in the amount of $5,000, making a 
total security to the plaintiff, in the event she prevailed, 
of $11,000. 

There was no understanding at that time that in the 
event this action went contrariwise to the plaintiff, that 
the plaintiff would be obligated to resume possession of the 
business. I mean there was a final arrangement, I believe 
we all agree on that, that there was never an understand¬ 
ing that the plaintiff would take the business back. 

THE COURT: Let me see if I understand you cor¬ 
rectly, Mr. Ingham. The plaintiff, fearing foreclosure of 
the chattel mortgage, in order to avoid the foreclosure and 
the risk of a deficiency judgment, voluntarily conveyed the 
property to the defendant, and the defendant released the 
plaintiff of any claim for any possible deficiency. Is that 
correct! 
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• * • • 

MR. INGHAM: Substantially correct, that is right. 

THE COURT: That the conveyance was made by the 
plaintiff to the defendant as a substitute for foreclosure, 
the plaintiff fearing if there were a formal foreclos- 

115 ure, she might have a deficiency judgment against 
her? 

MR. INGHAM: That is right. 

THE COURT: And by this means she avoided the risk 
of the deficiency judgment. 

MR. INGHAM: Not solelv that, Your Honor. In addi- 
tion to that, there was a fear on the part of the defendant 
— and she had that fear first — that if she prevailed, the 
foreclosure would not bring sufficient funds to indemnify 
her. 

THE COURT: And she didn’t want to run the risk 
of having a deficiency judgment possibly of doubtful col¬ 
lectibility? 

MR. INGHAM: That is correct, as far as both parties 
were concerned. 

THE COURT: In other words, then, this transaction 
was a substitute for a foreclosure. 

MR. INGHAM: As a practical means of salvaging as 
much as possible. 

THE COURT: And am I correct in reaching the con¬ 
clusion that it was intended by the parties to be a substitute 
for a foreclosure ? 

MR. INGHAM: Yes, Your Honor. 

• • • • 

THE COURT: 

116 If that is so, then I don’t see on what theory you 
were entitled to get the $9,000 back. Of course, I 

have a great deal of sympathy -with your client. I am 
sorry for her. But I think she was very ill-advised in this 
transaction. For example, I think it was very foolish of 
her to put a padlock on the door after operating this restau¬ 
rant only eight days, and by that closing up practically dis- 
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sipating the good will that had been built up at that res¬ 
taurant, because the good will of a business such as that is 
its principal asset. I am afraid your client just became 
afraid of the task she had undertaken and, so to speak, ran 
away from it. I think she was perfectly sincere, but she 
acted in a very unbusinesslike manner. But I will hear you 
on this question, as to anything you can say, why your 
client should get her $9,000 back. 

MR. INGHAM: Yes, Your Honor. I think by the terms 
of that order, it provides that the security was for any 
judgment that the plaintiff might recover in this proceed¬ 
ing. 

117 THE COURT: That might be; but the question 
is why should the plaintiff recover judgment for 

$9,000. 

• * • • 

MR. INGHAM: 

118 My theory is that we are entitled to any difference, 
since Your Honor has ruled there has been a failure 

of proof of fraud, any difference between her actual loss 
and the $9,000. In other words, if she has an actual loss of 
$3,000, then we are entitled to $6,000. If she has an actual 
loss of $5,000, we are entitled to $4,000. But I believe she 
has to show actual damages in order to be entitled to retain 
the full $9,000. 

THE COURT: The business was reconveyed by the 
plaintiff to the defendant during the pendency of this ac¬ 
tion, which seeks to rescind the original transaction. This 
reconveyance was not a rescission, but was made by the 
plaintiff to the defendant in order to avoid a foreclosure 
of the chattel mortgage with a possible deficiency judgment 
against the plaintiff. The defendant therefore is in the 
same position as though the chattel mortgage had been 
foreclosed and she bought the property in at the foreclosure 
sale. Under those circumstances she would have the right 
to deal with the property as her own, without ac- 

119 counting for any profit she may have made in the 
transaction. 
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The situation is entirely similar to that involved in a 
case in which a purchaser of real property gives a deed of 
trust in favor of the vendor, to secure the balance due on 
the purchase price, after making a part payment in cash. 
Suppose there is a default, the deed of trust is foreclosed, 
and the property is bought in at the foreclosure sale by 
the original vendor. He may make a profit on the trans¬ 
action, because he has both the down payment and the 
property; but he is under no obligation to account for the 
profit he has made at the expense of the vendee. The ven¬ 
dee sustains a loss; but that is a misfortune for which the 
law makes no recompense. 

There is no obligation on the part of the defendant to 
refund to the plaintiff any profit she has made on the trans¬ 
action. The Court will dismiss the complaint on the merits, 
in view of the fact that there is no finding of fraud, and 
the Court will revise its original intent as to the form of the 
decree. Counsel will please submit findings of fact and a 
proposed judgment. 

• • • • 


Excerpt from Plaintiff’s Exhibit No. 1 

SANDWICH SHOP, grill and soda fountain; large apt. 
above; busy thoroughfare; owner quotes $250 daily and 
netting $2,000 monthly. Last word in new ultra-modern 
equipment, air cond.; prettiest, most up-to-date in Wash.; 
10 years’ lease; rent, $250 with apt. Very simple opera¬ 
tion. Must sell due to ill health. Price, $25,000. Terms. 
NICHOLAS GASTON CO., 501 Woodward Bldg., DI. 
7994-7765. 


Excerpt from Plaintiff’s Exhibit No. 2 

QUICK LUNCH-SODA FOUNTAIN; corner, busy thor¬ 
oughfare; owner quotes $250 daily; short order, no kitchen 
cooking; very attractive, modern, air cond.; 10 yrs. lease; 
rent, $250, including lge. apt.; shows large profits; priced 
low; terms. NICHOLAS GASTON CO., 501 Woodward 
Bldg. DI. 7994-7765. 
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Excerpt from Plaintiff’s Exhibit No. 3 

QUICK LUNCH-FOUNTAIN—This is an outstanding buy 
deserving your immediate attention; owner will sacrifice 
due to ill health; busy n.w. corner location; apt. above; 
long established; completely equip.; all ultramodern, brand- 
new stainless steel equip, throughout; air cond.; washable 
walls, etc.; cost over $21,000 to equip; simple operation; no 
kit. cooking; owner quotes average $240 daily and increas¬ 
ing; showing large profits; lease 10 yrs.; rent, $250 mo. with 
apt; priced below cost of equip, at only $20,000, terms; 
must be seen to appreciate; act now. Exclusive with 
NICHOLAS J. GASTON CO., 501 Woodward Bldg., DI. 
7994-7765. 

Pltf.4 

Phones: District 7765 District 7994 

NICHOLAS J. GASTON COMPANY 
Brokers 

Real Estate - Insurance - Loans 
Suite 501, Woodward Bldg. 

Sales Contract 

Washington, D. C. March 4, 1945 
$800.00 & personal note $2,000.00 

Received from ROSA LEE LOCKWOOD a deposit of 
the sum of $800.00 & personal note $2,000. Dollars, to be 
applied as part payment of the purchase price of owner’s 
business known as TASTY SNACK BAR and located at 
4300 Georgia Ave., N. W. Washington, D. C., which said 
business, in consideration of the premises, owner agrees 
to sell to above named buyer, and buyers agrees to buy 
from owner, on the terms hereinafter set forth: 

Price of Business TWENTY THOUSAND ($20,000.) 
as is — Dollars 

Terms of Sale NINE THOUSAND ($9,000.) — Dollars 
CASH and personal note of which above deposit shall be 
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part, and the balance of $11,000.00 payable at the rate of 
$350.00 per month thereafter plus interest — with privilege 
of making larger payments. 

And to be Secured by a Chattel Deed of Trust and Note 
Signed by Buyer, with Interest at (6) Percent Per Annum, 
with trustees to be Named by Owner, and Payable as above 
set forth. 

The buyer agrees to comply with the terms herein of sale 
within 30 days plus additional time, if necessary, to transfer 
licenses from the date hereof, at the agent’s offices, or the 
deposit made shall be forfeited, in which event one-half of 
said deposit shall belong to Owmer’s agent, Nicholas J. Gas¬ 
ton Co., Brokers, and the balance of the deposit shall belong 
to the Owner of the above described business; and the for¬ 
feiture of said deposit shall relieve the buyer from further 
compliance with the terms of this contract. Time for com¬ 
pliance is of the essence of the contract. Seller to comply 
with the Bulk Sales Act. Regular seller’s agent’s commis¬ 
sion is earned upon procuring this offer; and purchaser 
agrees that said agent interested him in said business and 
is the sole procuring cause for his making this offer, and in 
consideration of which he agrees that he will not within one 
year from date hereof make a deal for said business directly 
with the Owner or through another broker unless the above 
named agent first receives his usual compensation. 

This contract contains the entire agreement between the 
parties hereto. All verbal agreements and statements made 
and not set forth herein are null and void. 

This contract is made in triplicate, and shall take effect 
when Owner leaves signed copy with agent. 

Remarks: Sellers guarantees to give to purchaser a five 
(5) year lease and a five (5) year option calling for a rental 
on both restaurant and apartment above of $250. per month, 
— said lease to contain the usual clauses contained in Dis¬ 
trict of Columbia leases affecting similar premises. Sellers 
further guarantee to transfer to purchaser, Restaurant Li¬ 
cense as well as all other licenses pertaining to the business. 
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Possession of business by 'purchaser to be effective 30 days 
from above date , at which time deal shall be consummated, 
or possession may be effective at an earlier date should the 
purchaser be able to consummate this deal at that time. 
Sellers agree not to engage directly or indirectly in a simi¬ 
lar or competitive type of business within a radius of three 
blocks from above address for the next five years. This sale 
is being made in compliance with the Bulk Sales Act and 
business is being transferred to purchaser free and clear 
and without indebtedness. 

NICHOLAS J. GASTON COMPANY - Brokers 

By: S. Peter Lambros 
(Agent) 

We, the undersigned, hereby ratify, accept and agree to 
the above memorandum of sale, and acknowledge it to be 
our contract, as witness our hands and seals. 

Rosa Lee Lockwood (SEAL) 
(Purchaser) 

Belva Christakos (SEAL) 

(Amalia) (Owner) 

Filed May 311949 Harry M. Hull, Clerk 

Pltf. No. 5 
Bill of Sale 

t 

THIS INDENTURE WITNESSETH that BELVA 
CHRISTAKOS party of the first part and hereinafter re¬ 
ferred to as the seller in consideration of the sum of 
TWENTY-THOUSAND ($20,000.00) Dollars to be paid by 
ROSA LEE LOCKWOOD, party of the second part and 
hereinafter referred to as the purchaser, in the following 
manner: 

Nine Thousand ($9,000.00) Dollars at the signing of this 
instrument of which the deposit of Eight Hundred ($800.00) 
Dollars shall be a part and said payment shall include pay¬ 
ment of the personal note heretofore delivered, 






60 A 


And the balance of Eleven thousand ($11,000.00) Dollars 
to be evidenced by the purchaser’s installment note made 
to the seller and payable in installments of Three hundred 
fifty ($350.00) Dollars per month thereafter plus interest 
at the rate of (6) per centum (with the privilege of making 
larger payments, the first payment to begin the 20 day of 
April 1948, and on the same date of each month thereafter 
until fully paid, the seller 

this 19th day of March, A. D. 1948, bargains and sells and 
does by these presents, sell, convey, grant and transfer unto 
the said BOS A LEE LOCKWOOD, the purchaser all the 
sellers right, title, claim and interest in the restaurant 
business heretofore operated by the seller under the name 
and style of “TASTY SNACK BAR” and located at 4300 
Georgia ave., n. w., in the District of Columbia, together 
with the business furniture, fixtures, equipment and stock 
in trade enumerated on the attached inventory which is 
made a part of this instrument by this reference as fully 
as if set out herein, together with the good will of said 
business, the trade name and all things contained therein 
and necessary to its operation. 

THE SELLER hereby warrants the title to all fixtures, 
furniture, equipment, supplies and stock in trade herein 
sold and warrants that she has the right to sell the same 
and that she will warrant and defend the title transferred 
against the lawful claims and demands of all persons gen¬ 
erally. The Seller further warrants that all things sold 
are free and clear of all liens, mortgages, conditional bills 
of sale and deeds of trust and are owned absolutely by the 
seller. 

THE SELLER COVENANTS and agrees that she will 
deliver possession of said business, furniture and fixtures, 
stock equipment and the apartment above the store and 
the purchaser agrees to accept said delivery on the day 
of March, A. D., at the close of business day; that the 
utilities, pay roll taxes and salaries of employees are to 
be adjusted as of date of possession. 
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THE SELLER agrees to lease the premises in which 
the store is located and the living quarters above the store 
for a term of five years with an option to renew for an 
equal term of five years for a rental of $250.00 per month 
for the restaurant premises and the living quarters and 
the PURCHASER covenants and agrees to accept a lease 
upon the same rental terms including the period covered 
by the option. 

THE SELLER guarantees to transfer to the purchaser 
the Restaurant license and all other and necessary licenses 
for the operation of said business and further that in the 
event that said licenses can not be transferred or new 
licenses issued to the purchaser then and in that event only 
this agreement and all things contained herein shall be 
void. 

THE SELLER covenants and agrees to pav to the 
NICHOLAS J. GASTON COMPANY, business chance 
brokers as procuring cause of this sale the agreed commis¬ 
sions and does hereby authorize the broker to deduct same 
from the settlement and further to deduct all necessary 
monies to deliver said business to the purchaser free and 
clear of all claims, debts or liens; that the said broker is 
expressly authorized to make prompt payment from the 
purchase money and to retain all purchase money for a 
period of 0 days. 

THE SELLER covenants and agrees that she will com¬ 
ply with the SALES IN BULK ACT in and for the DIS¬ 
TRICT OF COLUMBIA. 

THE SELLER covenants and agrees that she will not 
directly or indirectly engage in the restaurant business or 
a competitive type of business within a radius of three 
blocks from above address for the next five years, that in 
the event she breaches this covenant or any part hereof 
the seller covenants and agrees to pay to the purchaser 
the sum of TEN THOUSAND and no/100 Dollars as liqui¬ 
dated damages and provided further that this covenant 
or any part hereof shall not be binding upon the seller if 
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the purchaser shall default in the payment of rent or in 
the payment of the unpaid purchase money. 

THE PURC HASER covenants and agrees that th e 
NICHOLAS J. Ga&TuN COMPANY, their agent or serv- 
ants has made no representations as to th e volume of 
fellers business, p rofits or as to the value ot 1 the equipm ent 
or ^assets herein sord fo^SeFand further that the purchas er 
re ^es on her in dependent investigation in the execution 
of tills agreement.' 1 1 

WITNESS our hands and seals on the date hereinbefore 
written. 

/s/ Belva Christakos 
Seller 

/s/ Rosa Lee Lockwood 
Purchaser 

s/F. W. Taylor 
Witness as to both 

Acknowledgment 
District of Columbia, ss: 

I, Francis W. Taylor, a Notary Public in and for the 
District of Columbia, do certify that BELVA CHRISTA¬ 
KOS and ROSA LEE LOCKWOOD whose names are 
signed to the foregoing writing and hereto annexed, bear¬ 
ing date on the 19 day of March, A. D., 1948 have acknowl¬ 
edged the same before me in the District aforesaid. 

/s/ Francis W. Taylor 

Notary Public, D. C. 

(SEAL) 

Affidavit 

District of Columbia, ss: 

BELVA CHRISTAKOS being first duly sworn on oath 
deposes and says: 

That the following is a true list of the names, addresses, 
and amounts of indebtedness due all creditors of the said 


/ 
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affiant in the conduct of the “TASTY SNACK BAR” at 
4300 Georgia ave n. w. in the District of Columbia. 

Current Utilities 

Current Taxes 

That there are no other unpaid creditors and that the 
foregoing creditors will be paid in full and receipts ex¬ 
hibited to purchaser before the purchase money is de¬ 
manded of the broker or received from them by affiant. 

That there are no liens, chattel deeds of trust, recorded 
or unrecorded; conditional bills of sale against the furni¬ 
ture fixtures and restaurant equipment. 

/s/ Belva Christakos 

BELVA CHRISTAKOS 

Subscribed and sworn to before me this 19 day of March, 
A. D., 1948. 

/s/ Francis W. Taylor 

NOTARY PUBLIC D. C. 

(SEAL) 

• * # * 

Filed May 31 1949 Harry M. Hull, Clerk 

Plaintiff’s No. 8 
TASTY SNACK BAR 

Statement of Operations for the 
Period — January 1 to March 19, 1948 


Sales $17,971.94 

Cost of Goods Sold: " 

Inventory (Beg.) $ 479.34 

Purchases 9,739.70 

$10,219.04 


Inventory 12/31/47 479.34 9,739.70 


GROSS PROFIT ..-. $ 8,232.24 

45.8% 
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Expenditures: 


Wages 

$ 2,722.96 


Gas & Electric 

304.94 


Laundry 

95.78 


Ice 

138.75 


Trash 

30.00 


Misc. Expenses 

36.50 


Maintenance 

361.08 


Telephone 

26.19 


Insurance 

48.00 


Taxes 

228.96 


Audit 

150.00 


Attorney 

280.00 


Repairs 

383.86 


Advertising 

27.80 


Exterminators 

20.00 


Depreciation, 

227.26 


Total Expenditures 


5,082.08 

NET PROFIT ON OPERATIONS 1/1 - 


3/19/48 . 


. $ 3,150.16 



17.5% 


John D. Caiopoulos & Co. 






d 
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Httttrft States (Enurt of Apppa 

For the District of Columbia Circuit 


No. 10,316 


Rosa Lee Lockwood, Appellant, 
vs. 

Belva Christakos, Appellee . 


Appeal from the United States District Court 
for the District of Columbia 


BRIEF FOR APPELLANT 


JURISDICTIONAL STATEMENT 

This is an Appeal by Rosa Lee Lockwood, plaintiff in 
the court below, from a judgment of the United States 
District Court for the District of Columbia dismissing 
appellant’s complaint. This Court has jurisdiction to re¬ 
view the judgment under the provisions of Title 17, Sec¬ 
tion 101 of the Code of Laws for the District of Columbia 
(1940 Edition). 
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STATEMENT OF CASE 

The appellant, Rosa Lee Lockwood, filed a Complaint 
(J. A. 2) in the United States District Court for the Dis¬ 
trict of Columbia seeking to rescind a sales contract en¬ 
tered into with the appellee, Belva Christakos, on the 
grounds that she was induced to enter into the contract 
as a result of false representations. In so far as they 
relate to the issues in this appeal, the allegations of the 
Complaint, in substance, were: 

On March 4, 1948, Rosa Lee Lockwood entered into a 
written contract for the purchase of a restaurant business 
known as the “Tasty Snack Bar” from the defendant, 
Belva Christakos, for the total purchase price of $20,- 
000.00, paying $9,000.00 in cash and giving a promissory 
note, secured by a chattel mortgage on the equipment, 
for $11,000.00. That in negotiating the transaction the 
defendant, by her broker, defendant Nicholas J. Gaston, 
falsely represented to the plaintiff that the business being 
offered for sale had a daily gross sales volume of $240 
to $250 and was producing a net profit of $2,000 per 
month. Relying on these representations, plaintiff con¬ 
summated the sale and took possession of the business 
property on March 20, 1948. Shortly thereafter, on March 
25, 1948, she discovered that the inducing representations 
as to both daily volume and monthly profit were false, 
immediately rescinded the sale, and demanded a refund 
of the cash paid, a cancellation of the purchase money 
note, and a cancellation of the lease. A tender of resti¬ 
tution of the business property was rejected by the de¬ 
fendant Christakos. The complaint contained a demand 
for judgment rescinding the sale and, among other de¬ 
mands, for the appointment of a receiver of the business 
property. 

During the pendency of the cause a receiver was ap¬ 
pointed (J. A. 12). Later, by consent of the parties, the 
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receiver was discharged and he was appointed trustee to 
hold certain property of the appellee Christakos as a se¬ 
curity fund for the payment of any judgment that might 
be entered against her. (J. A. 15). The business was 
returned to the appellee after the deferred purchase money 
note of the appellant and the business lease were cancelled 
by mutual consent. (J. A. 51-56). 

In the course of the trial of the case appellant consented 
to the dismissal of the case against the defendant Nicholas 
Gaston (J. A. 48). 

At the trial in the court below the following facts were 
proved by uncontroverted evidence, viz; 

a) That the appellant first became interested in the 
business from reading a classified newspaper advertise¬ 
ment of December 4, 1947 (J. A. 24-25) offering the prop¬ 
erty at $25,000 and stating its daily volume to be $250 
and netting $2,000 monthly. (J. A. 56). The contents 
of the advertisement were confirmed by the appellee’s 
broker (25-26), who had placed the advertisement. 

b) That appellant’s interest was continued as a result 
of a further advertisement of January 18, 1948, placed 
by the same broker, offering the property at a lower price 
and again stating its daily volume at $250 (J. A. 56). 
The contents were confirmed by the broker who also re¬ 
peated the representation that the business was netting 
$2,000 per month (J. A. 28). 

c) That on March 4, 194S, the broker telephoned appel¬ 
lant and stated that the offering price for the business 
had been reduced to $20,000 and that he was about to 
advertise it at that figure and wanted to give her an 
opportunity to buy before the ad appeared. He read the 
proposed advertisement (J. A. 57) to appellant, or stated 
its contents, including the representations as to daily 
volume and monthly net profit. (J. A. 29-30). 
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d) On the same day, March 4, 1948, a sales contract 
was entered into between the appellant and appellee (J. 
A. 57) and on March 19, 1948 the sale was consummated 
(J. A. 60). Appellant took possession of the business 
on March 20,1948. 


e) Appellant operated the business for eight consecu¬ 
tive days March 20 to 27, inclusive. There was no notice 
to the public of a change of management (J. A. 31), and 
the same employees who had worked for the appellee were 
retained. The daily sales for the period were (J. A. 
32, 33): 


March 20 $131.00 

March 21 158.69 

March 22 124.37 

March 23 121.30 


March 24 $126.26 

March 25 132.46 

March 26 129.73 

March 27 135.80 


The bill of complaint to rescind the sale was filed on March 
29,1948 (J. A. 2). 

(f) From the records of the appellee (J. A. 41) the 
operations of the business for two periods were estab¬ 
lished, first, from September 11, 1947 to January 1, 1948, 
and secondly, from January 1, 1948 to March 19, 1948. It 
was proved that the daily sales for November 1947 aver¬ 
aged $143.29, and for December 1948 they averaged about 
$140. (J. A. 42). 

It was further proved that for the period January 1 to 
March 19, 1948 appellee’s records showed daily sales aver¬ 
aging approximately $240 per day but a net profit, before 
allowance for rent expense, of only $3,350.16 for the en¬ 
tire period of two and two-thirds months. (J. A. 64). 

It was further proved that the operational results of 
the period September 11, 1947 to March 19, 1948 never 
reached $2,000 in any month (J. A. 46), and the best 
showing was from January 1, to March 19, 1948. 

It was further proved that the low volume of daily 
sales experienced by the appellant were admitted by the 
appellee to be average (J. A. 32-33). 
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The inexperience of the appellant was evident to the 
Court below. (J. A. 37). Prior to closing the sale she 
had no discussions with the appellee. She relied on the 
representations of the appellee’s broker, the person en¬ 
gaged by appellee to sell the business. (J. A. 38). 

At the conclusion of appellant’s case, and without evi¬ 
dence or testimony being required of the appellee, the 
Court below granted appellee’s motion to dismiss the 
complaint, thereafter denied appellant’s motion for a new 
trial, and entered a judgment dismissing the complaint (J. 
A. 19) on the ground that there was insufficient evidence 
to support the contention that the representations as to 
daily sales and monthly profit were false. 

STATUTES 

The statutes involved are the material parts of the 
District of Columbia Uniform Sales Act. They are as 
follows: 

Title 28, Section 1112 D. C. Code 1940 

1 ‘Any affirmation of fact or any promise by the seller 
relating to the goods is an express warranty if the 
natural tendency of such affirmation or promise is to 
induce the buyer to purchase the goods, and if the 
buyer purchases the goods relying thereon. No affirm¬ 
ation of the value of the goods, nor any statement 
purporting to be a statement of the seller’s opinion 
only shall be construed as a warranty. (Mar. 17, 
1937, '50 Stat. 32, ch. 43 sec. 12.) ” 

Title 28, Section 1507 D. C. Code 1940 

“ (1) Where there is a breach of warranty by the 
seller, the buyer may, at his election— 

(d) Rescind the contract to sell, or the sale, and 
refuse to receive the goods; or if the goods have al¬ 
ready been received return them or offer to return 
them to the seller and recover the price or any part 
thereof which has been paid. 
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(4) Where the buyer is entitled to rescind the sale 
and elects to do so, the buyer shall cease to be liable 
for the price upon returning or offering to return 
the goods. If the price or any part thereof has al¬ 
ready been paid, the seller shall be liable to repay so 
much thereof as has been paid, concurrently with the 
return of the goods, or immediately after an offer to 
return the goods in exchange for repayment of the 
price. 

(5) Where the buyer is entitled to rescind the sale 
and elects to do so, if the seller refuses to accept 
an offer of the buyer to return the goods, the buyer 
shall thereafter be deemed to hold the goods as bailee 
for the seller, but subject to a lien to secure the re¬ 
payment of any portion of the price which has been 
paid, and with the remedies for the enforcement of 
such lien allowed to an unpaid seller by section 28- 
1402.” 


STATEMENT OF POINTS 

1. The Court below erred in dismissing the Complaint. 

SUMMARY OF ARGUMENT 

The Court below found as a matter of fact that material 
representations had been made by the seller of a business 
on the important matters of sales volume and net profit. 
He then found, by a misapplication of law, that there was 
insufficient evidence to show that the representations were 
false. 


ARGUMENT 

1. It was not necessary to prove fraud. Proof of mis¬ 
representation of a material and inducing fact was suffi¬ 
cient to entitle appellant to the remedy of rescission. 

In deciding the case the lower Court stated (J. A. 108) 

“In this case I made a finding, as you will recall, that 
the plaintiff has failed to prove fraud. Under the authori- 
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ties of this jurisdiction a person charging fraud has the 
burden of proving fraud not merely by a preponderance 
of evidence but by clear and convincing evidence. The 
plaintiff has not sustained the burden of proof resting on 
her. ,, 

We take no exception to the Court’s statement of the 
law of proof as it relates to fraud. The present case, how¬ 
ever, is not limited to fraud but one, having for its pri¬ 
mary theory, breach of warranty by misrepresentation of 
a material matter with the resulting right of rescission. 
The first count of the Complaint (J. A. 3) makes no men¬ 
tion of fraud. The allegations are of false representa¬ 
tions and breach of warranty. 

By statute any affirmation of fact by the seller is an 
express warranty if the natural tendency of such affirma¬ 
tion is to induce the buyer, and if the buyer relies on 
such affirmation. (Title 28 Section 1112 D. C. Code (1940)). 

By way of remedy, a buyer may rescind an executed 
sale upon discovery of the falsity of the representation, 
or stated otherwise, may rescind for breach of warranty. 
Fraud or deceit need not be present. 

The right of rescission given by statute for breach of 
warranty is a departure from the common law. Prior 
to the statute the right to rescind for breach of warranty 
existed only when the warranty was false to the knowledge 
of the seller when made, thus, the equivalent of fraud on 
the buyer. Thornton v. Wynn, 12 Wheat (U. S.) 183, 6 
L ed 595. 

The distinction between an action at law for damages 
for deceit and one for rescission is treated in Woods-Faulk- 
ner & Co. v. Michels on, 63 Fed. 569 (C. C. A. 8th Cir.) 
as follows: 

“While the elements essential to sustain an action 
at law for fraud and deceit are sufficient to sustain a 
suit in equity for rescission of the contract of sale, 
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the converse of this statement is not true. Even an 
innocent misrepresentation is sufficient to maintain an 
action to rescind, while, to sustain an action for dam¬ 
ages for fraud and deceit, the representation must 
have been actually fraudulent; involving moral de¬ 
linquency. Damage is not the gist of an action for 
rescission, and, while it is essential that the party com¬ 
plaining shall have been prejudiced or injured by the 
fraud, yet it is not necessary that the damage or 
prejudice be monetary.” 

The question of misrepresentation has been presented 
in many cases in the various jurisdictions in connection 
with rescission and has been uniformly answered. In the 
case of Cleveland Wrecking Co. v. Federal Deposit Insur¬ 
ance Corporation, 66 F. Supp. 921, in discussing, in the 
footnote, the Pennsylvania statute which adopted the Uni¬ 
form Sales Act, it is stated: 

“The law of sales does not distinguish between a rep¬ 
resentation and warranty, where the representation in¬ 
cludes a bargain. Prior to the adoption of the Uniform 
Sales Act in Pennsylvania in 1915, the assertion of a 
fact did not constitute an express warranty of its 
truthfulness unless there was shown an intention to be 
bound. . . . However, the Sales Act requires a dif¬ 
ferent conclusion. . . . This conclusion has now been 
made effective by decision in Penna.” 

In Taylor v. Burr Printing Co., 26 F. (2d) 331 (CCA 2nd 
Cir.-certiorari denied), the court stated: 

“Whether the plaintiff’s declaration to the contrary 
three years later was a fraud does indeed depend 
upon something more. Had this been a statement of 
some existing ‘fact’, no scienter would have been nec¬ 
essary; this not being an action on the case for de¬ 
ceit; but a suit in equity to rescind. In spite of dic¬ 
tum to the contrary, ... we think it settled law that 
when a seller makes such a declaration as an induce¬ 
ment to the buyer’s acceptance, the buyer may rescind 
without proving the seller’s guilty knowledge.” 
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In Anglo-California Trust Co. v. Hall, 211 P. 991, 61 
Utah, 23, the court distinguished misrepresentation as 
fraud in the following manner: 

“A representation that is untrue or false does not 
ipso facto constitute fraud. Unless made with knowl¬ 
edge of the falsity, or made recklessly and without 
belief in its truth, a naked misrepresentation is not 
fraudulent in law, except for the purpose of rescission, 
when the parties are placed in status quo before or 
‘ at the time rescission is demanded. ’’ (emphasis sup¬ 
plied) 

In a suit to rescind contracts for the sale of real estate 
and a general store business on the grounds of misrepre¬ 
sentation of gross sales, Euzent v. Barrash, 180 Md. 451, 
25 A. 2d 462, it was held: 

“The appellant’s contentions are that the bill of com¬ 
plaint contains no allegation of fraud, but merely 
charges an ordinary breach of warranty, for which 
there is a full and complete remedy at law. . . . The 
test in this state is not whether the vendor made a 
statement known by her to be false, but whether it 
was believed to be true and so influenced the pur¬ 
chaser in entering into a contract.” 

“In the sale of a business if the inducement to the 
buyer is that the seller does or has been doing a cer¬ 
tain amount of business, a contract may be rescinded 
and the money paid recovered, at law or in equity, 
as the facts determine.” (emphasis supplied) 

“The plaintiffs assume that the showing of the volume 
of business in the three weeks succeeding the date of 
the contract is evidence of the falsity of the warranty. 
The defendant warranted that prior to April 22, 1941, 
she did a minimum business of $500.00 per week. If 
she did there would be no misrepresentation; if she 
did not, there would.” 

It has been held that even the misrepresentation of one 
material fact is sufficient to allow rescission, as in the 
case of Zwairt v. Lcundfield, 269 P. 740, 93 Cal. App. 328, 
where it was held: 
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“The general role is that one has a right to rely on 
statements of material facts essentially connected 
with the substance of the transactions where one of 
the parties is ignorant or inexperienced in regard to 
matters concerning which material representations are 
made, and such ignorance is known to the other party, 
who is also aware that reliance is being placed on 
his representations, and that the facts are not, and 
cannot be expected to be within the first party’s 
knowledge; and, if one material statement be false, 
It is sufficient ground for rescission.” (emphasis 
supplied) 

In a case very similar to our action, May v. Otto , 211 
N. W. 64, 236 Mich. 540, wherein the plaintiff, alleging 
fraud, filed a bill to rescind a contract for the purchase 
of a cigar and confectionery store from which the defend¬ 
ant had represented he had been receiving net profits of 
$100 per week, the bill being filed after one week of opera¬ 
tion by the plaintiff and while she was still in possession, 
and on a showing by the plaintiff that her profit for the 
first week was very small and never exceeded $24 a week 
the court, in granting the relief, stated: 

“She had the same goods, the same overhead expense, 
the same clerks, and the assistance of the defendant’s 
wife, who had helped conduct the business before the 
plaintiff bought it. Under the same conditions her 
net profits were very much less than $100 per week. 
There is nothing in the record showing any reason 
for this falling off immediately after plaintiff took 
over the business. The only fair inference is that 
the defendant misrepresented his profits.” 

2. Breach of warranty was proved by uncontroverted 
evidence. The finding of fact to the contrary was clearly 
erroneous. 

As stated by the Supreme Court of the United States: 

“A finding is ‘clearly erroneous’ when although 
there is evidence to support it, the reviewing court 
on the entire evidence is left with the definite and 
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firm conviction that a mistake has been committed.” 
XJ. S. v. U. S. Gypsum Co ., 333 U. S. 364, 92 L ed 
746. (Page 395) 

And where the evidence is uncontroverted,’ the Supreme 
Court of the United States has stated the law to be: 

“. . . where the testimony is all one way, and is 
not immaterial, irrelevant, improbable, inconsistent, 
contradicted, or discredited, such testimony cannot be 
disregarded or ignored by judge or jury, and if one 
or the other makes a finding which is contrary to 
such evidence, or which is not supported by it, an 
error results, for which the verdict or decision, if 
reviewable, must be set aside. To hold otherwise 
would vest triers of the facts in cases subject to re¬ 
view with authority to disregard the rules of evidence 
which safeguard the liberty and estate of the citizen.” 
Kelly v. Jackson, 6 Pet. 622, 631, 8 L. Ed. 523. 

It was incumbent upon the appellant to prove the fal¬ 
sity of either the warranty as to daily volume or the 
warranty as to monthly net profit. This was done by 
both direct and circumstantial evidence. 

By direct evidence, from the records of the appellee, it 
was proved that the representations contained in the ad¬ 
vertisement of December 4, 1947, were utterly false. In 
the preceding month of November, the daily sales aver¬ 
aged $143.29, and while the very advertisement was run¬ 
ning, the daily volume was slightly less than that of No¬ 
vember. (JA 42) 

It was further proved from the records of the appellee 
that for six months immediately prior to the sale, the net 
monthly profits never reached the warranted $2,000 per 
month. 

By circumstantial evidence, supported by the admission 
of the appellee, the daily volume of sales for the eight 
days of operation in March, 1948, by appellant were 
proved to be the same as enjoyed by the appellee prior 
to the sale. (JA 32-33) 
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The Court will readily appreciate the difficulty of proof 
in cases of this type. By processes of discovery the rec¬ 
ords of the seller were secured and, undenied by her, the 
falsity of the warranties was established. 

The lower Court found as a matter of fact that the daily 
sales prior to January 1, 1948, were not as represented 
in the advertisement of December, 1947. (JA 48). This, 
however, he regarded as immaterial in view of the evi¬ 
dence, highly questioned by appellant, that the sales of 
January, February and March of 1948 reached the level 
represented in the March 4, 1948 advertisement We re¬ 
spectfully submit that to ignore the falsity of the Decem¬ 
ber representation amounts to little more than burying 
the fraud. It was this very advertisement that attracted 
the interest of the buyer and she had the right to assume 
at the time of her purchase in March of 1948 that the 
business had been enjoying a constant daily volume of 
better than $240 from a date prior to December 4, 1947. 
No effort was made to correct this false impression. Had 
such been done, the buyer would have been on her guard 
in relying on the later representation. 

The lower Court was impressed by the operational re¬ 
sults of the period January 2 through March 19,1948. We 
respectfully submit that the figures (JA 64) were not 
worthy of belief. It is indeed strange that immediately 
prior to this accounting period the average sales were 
$140 daily and immediately following the close of the 
accounting period, while the business was operated by 
appellant, they reverted to the prior level of $140 per day. 

Patently the representation of monthly net profit was 
at all times false. Assuming the correctness of the figures 
in the accounting for January 2 through March 19, 1948, 
the monthly profits were a far cry from $2,000. To better 
analyze the statement we have re-cast the figures into 
monthly items, eliminating expenses wihch might be classed 
as non-recurring. So constructed, they are as follows: 
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Jan. 1 thru 
Mar. 19,1948 

Averaged to 
2 2/3 Months One Month 


Sales . 

$17,971.94 

$6,739.47 

Cost of Sales_ 

9,739.70 

3,652.38 

Gross Profit__ 

$ 8,232.24 

$3,087.09 

Other Expense 

Wages .. 

$2,722.96 

$1,021.11 

Gas and Electricity._ 

304.94 

114.36 

Laundry .. 

95.78 

35.91 

Ice. 

138.78 

52.02 

Trash. 

30.00 

11.25 

Miscellaneous_ 

36.50 

13.68 

Maintenance. 

361.08 

135.42 

Telephone.. 

26.19 

9.81 

Insurance _ 

48.00 

18.00 

Taxes .. 

228.96 

85.62 

Audit _ 

150.00 

56.25 

Attorney . 

280.00 


Repairs ... 

383.86 


Advertising . 

27.80 

10.41 

Exterminators _ 

20.00 

7.50 

Depreciation.. 

227.26 

85.23 

TOTAL_ 

$5,082.08 

$1,656.57 


Rent omitted 

250.00 


Total Exp. 

$1,906.57 

NET PROFIT. 

$3,150.16 

$1,180.52 


The item of rent at $250 per month has been added to 
expense to show the operations of a tenant rather than an 
owner of the business real estate. 

Although not required to prove fraud to sustain a prima 
facie case for rescission, we contend that the evidence 
proved fraud on the buyer. The seller is charged with 
knowledge of her daily sales volume of November and 
December of 1947. This volume has been proved by her 
own records to be approximately $140 a day. The De¬ 
cember 4, 1947 representation of $250 per day was untrue 
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and fraudulent. By applying the cost items shown in the 
statement above for the later period to the November and 
December sales volume, the seller was operating at no more 
than a break-even level in December of 1947. 

CONCLUSION 

We, therefore, pray that the judgment below be reversed 
and that the case be remanded with instructions to enter 
a judgment for appellant in the sum of $9,000 with costs. 

Respectfully submitted, 

William E. Furey, 

Stephen G. Ingham, 

626 Southern Building 
Washington 5, D. C., 
Attorneys for Appellant. 
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United States (Eouri of Appeals 

For the District of Columbia Circuit 


No. 10,316 


Rosa Lee Lockwood, Appellant, 


vs. 

Belva Christakos, Appellee. 


BRIEF FOR APPELLEE 


COUNTERSTATEMENT OF THE CASE 

This appeal is taken from a judgment dismissing the 
appellant’s complaint on the merits. Appellant, plaintiff 
below, filed a complaint (J. A. 2-5) in two counts. Count I 
sought recision of a sales contract, cancellation of a chat¬ 
tel deed of trust, cancellation of a promissory note, can¬ 
cellation of a lease, refund of partial consideration paid, 
refund of rent, refund of attorney’s fee and appointment 
of a receiver to sell the business on the ground that the 
appellee was not doing a minimum gross sales volume of 
Two Hundred and Forty Dollars ($240.00) per day as 
was stated to her by an employee of Nicholas J. Gaston, 
business chance broker, who was also a party defendant 
in this case until at the conclusion of appellant’s case 
when a motion to dismiss the complaint as to such broker 
was granted with the acquiescence of appellant (J. A. 48). 
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Count II sought damages for deceit upon the same ground 
as Count I and on an adidtional ground that the appellee 
was not netting Two Thousand Dollars ($2,000.00) month¬ 
ly as was stated to her by said employee of Nicholas J. 
Gaston. 

On December 4, 1947 approximately three and one-half 
months prior to the purchase of appellee’s restaurant busi¬ 
ness by appellant, appellant read an advertisement in a 
local newspaper which was inserted by said broker stating 
that the business was averaging Two Hundred and Fifty 
Dollars ($250.00) in daily gross sales and netting Two 
Thousand Dollars ($2,000.00) monthly (J. A. 20, 24, 56). 
As a result of reading this ad, appellant contacted the 
broker who repeated its contents (J. A. 25). 

A month later, appellant visited the business premises 
with her sister and on their return, appellant called the 
broker and represented to him that her reaction to the 
business was that it was a very good business but that 
the asking price was too high (J. A. 27). Nothing fur¬ 
ther developed. 

On January 18, 1948, a second advertisement appeared 
in the newspaper which appellant read. This ad re¬ 
peated the Two Hundred and Fifty Dollars ($250.00) 
daily gross sales and made reference to profits as being 
large (J. A. 27-28, 56). After reading the January ad, 
appellant called said broker and again nothing further 
developed. 

On March 4th, approximately one and one-half months 
later, the broker called appellant and informed her that 
he had a “rock bottom price”, being Five Thousand Dol¬ 
lars ($5,000.00) less than that first quoted (J. A. 28) and 
that he was going to insert an ad stating the lower price, 
daily gross sales averaging Two Hundred and Forty Dol¬ 
lars ($240.00) and large profits (J. A. 57) which he read 
to her and stated that he wanted to give her first chance 
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(J. A. 29). As a result of this conversation in which 
the broker informed her that he considered the business 
so well worth buying that he and a friend inspected it and 
investigated it for the purposes of buying it themselves 
but, due to the lack of finances, he was not buying it, ap¬ 
pellant concluded that if it was good enough for him to 
buy, it was good enough for her to buy (J. A. 29). Ap¬ 
pellant also asked for the broker’s opinion as to what 
profits could be expected in her own operation and she 
was told by said broker that she could expect a good net 
profit, no specific figure being mentioned (J. A. 31). 

Appellant made another visit to the business premises 
with her minor son (J. A. 27) for whom she was pur¬ 
chasing the business (J. A. 39). A prior visit to the 
restaurant with her daughter was for the purpose of see¬ 
ing if there was a large volume of business, during which 
time she ate there and watched the restaurant (J. A. 41). 
On all the occasions of appellant’s visits to the restau¬ 
rant, she never saw or talked to appellee and, although 
invited to return later in the day, she never did so (J. A. 
40-41). 

At no time prior to or during the settlement for the 
purchase of the business did appellant ever talk to ap¬ 
pellee (J. A. 38-39). 

At no time did appellee make any representations of 
any nature whatsoever as to volume of business, profits 
or value of assets (J. A. 38). 

At no time did appellant ask to inspect or was refused 
the right to inspect appellee’s books (J. A. 39). 

On March 4, 1948, appellant signed a sales contract 
(J. A. 57-59) which contained no warranty clauses and 
which further contained a provision that all verbal agree¬ 
ments and statements not set forth in the contract were 
considered null and void. This contract provided for the 
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purchase of appellee’s restaurant business by appellant 
for Twenty Thousand Dollars ($20,000.00), appellant pay¬ 
ing Nine Thousand Dollars ($9,000.00) in cash and the 
balance of Eleven Thousand Dollars ($11,000.00) evidenced 
by a chattel deed of trust note secured by a chattel deed 
of trust on the fixtures and equipment of said business. 
Appellant also obtained a five year lease with a five year 
option on both the commercial and residential premises. 

On March 19, 1948, after reading it (J. A. 41) appel¬ 
lant signed a bill of sale (J. A. 59-63) prepared by an 
attorney representing both buyer and seller (J. A. 39) 
which contained eight covenants, only one of which applied 
to and affected the appellant; this covenant being “that 
the Nicholas J. Gaston Company, their agent or servant, 
has made no representations as to the volume of seller’s 
business, profits, or as to the value of the equipment or 
assets herein sold to her and further, that the purchaser 
relies on her independent investigation in the execution 
of this agreement” (J. A. 62). The following day, appel¬ 
lant commenced operation of the business and on the 7th 
day thereafter, ceased operations and padlocked the door 
(J. A. 31, 54). Appellant commenced business on Palm 
Sunday (J. A. 32) which was the beginning of Holy 
Week (J. A. 47), a week of fasting and abstinence. Dur¬ 
ing that week, her gross daily receipts approximated One 
Hundred and Thirty Dollars ($130.00). 

On March 29, 1948, appellant filed suit for recision, et 
cetera. A receiver was appointed on appellant’s motion 
in August, 1948 (J. A. 12-13). 

On September 30, 1948, the receiver represented to the 
Court, among other things, that if the chattels were sold 
and removed from the premises, the expected proceeds 
would be the appraised value of Six Thousand One Hun¬ 
dred and Twenty-Nine Dollars and Sixteen Cents ($6,- 
129.16) (J. A. 13-14). It became obvious to both sides 
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that if the sale was had netting Six Thousand Five Hun¬ 
dred Dollars ($6,500.00), and the appellee prevailed in her 
counterclaim, there would be a possible deficiency judg¬ 
ment of Four Thousand Five Hundred Dollars ($4,500.00) 
against the appellant which she could not possibly satisfy 
(J. A. 53). If the appellant prevailed, an award in her 
favor could likewise not be satisfied by appellee. As a 
result and to avoid a foreclosure and risk of a deficiency 
judgment, appellant voluntarily restored the business to 
appellee in consideration for appellee’s cancellation of the 
chattel deed of trust note in the amount of Eleven Thou¬ 
sand Dollars ($11,000.00), cancellation of the chattel deed 
of trust, cancellation of the lease and abandonment of the 
counterclaim. In addition, appellee agreed to secure ap¬ 
pellant in the amount of Eleven Thousand Dollars ($11,- 
000.00) (this figure being arrived at by virtue of appel¬ 
lant’s claim for Nine Thousand Dollars ($9,000.00) and 
other damages) by executing a chattel deed of trust for 
Six Thousand Dollars ($6,000.00) on the equipment—its 
appraised value if sold at a forced sale—and a Five 
Thousand Dollar ($5,000.00) second deed of trust on ap¬ 
pellee’s real estate, all in favor of a trustee (J. A. 52-53). 

Accordingly, on November 4, 1948, the receiver was 
withdrawn and appointed trustee under said deed of trust 
with direction to either satisfy a judgment if in favor 
of the appellant out of such proceeds or, if in favor of 
appellee, to execute release (J. A. 15-16). This now per¬ 
mitted the business to be reopened after being closed ap¬ 
proximately eight months and left only one issue in the 
case: whether or not appellant was defrauded (J. A. 37) 
so as to entitle her to the return of her deposit and dam¬ 
ages (J. A. 17, 22-23), appellant contending that appellee 
must show actual damages to retain the deposit or any 
portion thereof (J. A. 55). 

Appellee first began business on September 11, 1947 
(J. A. 44). Her average daily gross receipts for the 
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following two months were approximately One Hundred 
and Forty Dollars ($140.00) (J. A. 42). Her average 
daily gross receipts for approximately three and two- 
thirds months thereafter was Two Hundred and Forty- 
Five Dollars ($245.00) (J. A. 43-45). Neither the appel¬ 
lant nor her witnesses computed appellee’s net profits 
(J. A. 46-47). Appellant produced a statement of opera¬ 
tions of the restaurant for 1/1-3/19/48 (J. A. 63-64) 
without testimony as to whether or not the expenditures 
represented 1947 or 1948 indebtedness, whether or not 
any of the items thereon applied to building or personal 
expense and -whether or not inventories were considered, 
all of which directly affect net profits. No attempt was 
made to prove the accuracy or inaccuracy of the figures 
thereon. 


STATUTES 

Title 28, Section 1112 D. C. Code 1940 

“Any affirmation of fact or any promise by the seller 
relating to the goods is an express warranty if the 
natural tendency of such affirmation or promise is to 
induce the buyer to purchase the goods, and if the 
buyer purchases the goods relying thereon. No af¬ 
firmation of the value of the goods, nor any state¬ 
ment purporting to be a statement of the seller’s opin¬ 
ion only shall be construed as a warranty.” 

Title 28, Section 1606 (1) D. C. Code 1940 

“In Chapters 11 to 16 of this title, unless the con¬ 
text or subject matter otherwise requires-‘buyer’ 

means a person who buys or agrees to buy goods or 

any legal successor in interest of such person,- 

‘Goods’ include all chattels personal other than things 
in action and money. The term includes emblements, 
industrial growing crops, and things attached to or 
forming part of the land which are agreed to be 
severed before sale or under contract of sale.” 
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SUMMARY OF ARGUMENT 

1. The appellant by virtue of the pre-trial proceed¬ 
ings and at the trial elected to proceed on Count II of 
her complaint which asked for damages for alleged deceit, 
fraud and misrepresentations. For that reason, this ap¬ 
peal, based wholly on points raised for the first time on 
appeal, should be resolved for the appellee. 

2. The statutes of the District of Columbia relating to 
the uniform sales act making an affirmation of fact an 
express warranty does not apply to statements involving 
money income. The statute relates to goods, wares and 
merchandise and chattels personal as distinguished from 
things in action and money. 

3. Appellant made her own independent investigations 
and at no time did appellee do anything to prevent her 
or impede her efforts in these investigations. Statements 
of forecast and opinion cannot be made the subject of a 
false representation. 

4. The statute of the District of Columbia relating to 
the uniform sales act clearly states that any statement 
purporting to be a statement of the seller’s opinion shall 
not be construed as a warranty. It was upon such opinion 
by seller’s broker that induced appellant to purchase the 
business. 

5. Fraud is never presumed and must be conclusively 
proved by the party alleging fraud. 

6. Where the means of knowledge are available and the 
subject of purchase is open to inspection, if the purchaser 
does not avail himself of such opoprtunities he is es¬ 
topped to say in impeachment of the contract that he was 
deceived by the seller’s misrepresentations. 

7. Appellant can not vary or contradict the terms of a 
written agreement which contained a covenant that there 
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were no representations as to the daily gross receipts or 
profits if there is no showing of fraud in the procure¬ 
ment of such contract. 

8. There were no misrepresentations by the seller. If 
the representations were made as alleged, they were not 
misrepresentations. If they were misrepresentations as 
alleged, they were not relied upon by the appellant and 
were not the inducing factor in her purchase of this busi¬ 
ness. The testimony of the appellant insofar as it re¬ 
lated to the issues in the case was improbable, inconsistent 
and contradicted in many respects sufficient to justify a 
judgment in favor of the appellee dismissing the complaint 
on the merits. 


ARGUMENT 

I 

Appellant Ought Not To Be Heard at This Late Date on 
Points Involving an Abandoned Cause of Action and 
Not Raised at the Trial 

It is clear from a reading of the complaint that the 
appellant sued appellee in two counts which may be char¬ 
acterized as follows: 

I. For recision—based on: 

a. Misstated daily gross receipts. 

II. For damages—based on: 

a. Misstated daily gross receipts, and 

b. Misstated monthly net profit. 

It is conceded that one may demand different types of 
relief, Rule 8(a) F. R. C. P., and may assert many claims 
regardless of consistency, Rule 8(e2) F. R. C. P. How¬ 
ever, an election must be made as to which count the 
claim for relief is predicated on. An election of one 
would necessarily bar the other. La Cueva Ranch Co. v. 
Bauer, 7 Circ., 283 Fed. 963, 964; TJ. 8. v. Oregon Lumber 
Co., 260 U. S. 290. 
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Appellee contends that appellant elected to pursue the 
remedy for daamges for alleged deceit under Count II. 
The pre-trial memorandum clearly states that at this time 
plaintiff seeks recovery of her deposit and incidental ex¬ 
penses (J. A. 17). Only under Count II can damages be 
claimed, U. S. v. Oregon Lumber Co. Supra. 

This election was again evidenced by appellant counsel’s 
remark to the Trial Court that recovery of the deposit 
and expenses are sought (J. A. 22-23). Throughout the 
trial, appellant’s efforts of proof involve the suggestions 
of daily gross receipts and monthly net profit. Net profit, 
it will be recalled, is not involved under Count I. Now for 
the first time the appellant claims in her brief on Page 7 
misapplication of law on Count I. She should now be 
estopped to predicate her case on Count I. It is sub¬ 
mitted that if the appellant were to be heard on these 
points raised for the first time on appeal, it would work 
a fraud on the Court. A Trial Court is entitled to know 
what position plaintiff takes at the trial and particularly 
to apply the facts presented to the issues outlined in the 
pre-trial memorandum and decide thereon. It is sub¬ 
mitted that these points ought to be summarily disposed 
of because they were not seasonably raised. 

n 

The Statute Making an Affirmation of Fact and Express 
Warranty Does Not Relate to Income 

Appellant, in her brief on Page 7, concedes the correct¬ 
ness of the Court’s ruling on the law of proof as it relates 
to fraud, the basis of Count II. Hence, there can be no 
complaints as to the Trial Court’s decision in relation to 
Count II: and while appellee contends that appellant by 
the pre-trial proceedings, actions, statements of counsel 
to the Court and efforts of proof elected to pursue the 
remedy for damages under Count II, argument is herewith 
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submitted, based on the presumption that appellant relied 
on Count I. 

Appellant’s position is that fraud need not be proved 
because she did not allege it under Count I of her com¬ 
plaint. Her theory of the case is that there was a breach 
of warranty made so by statute (Title 28, Section 1112 
D. C. Code (1940)). This statute makes a statement of 
fact relating to goods an express warranty if such state¬ 
ment induces the buyer to purchase the goods and if the 
buyer purchasing the goods relies on such statement. 
(Italics supplied). Title 28, Section 1606 (1) defines 
“goods” to “include all chattels personal other than things 
in action and money”. The statement of fact complained 
of as being false representations is that with reference 
to the amount of money daily received by appellee. It is 
respectfully urged that the word “goods” excludes money. 
The amount of business done is clearly distinguished from 
property. Sullivan v. Assoc. BUI Posters and Distr., 
U. S. 6 F. (2d) 1000, 1010. Property is something that 
can be seen, weighed, measured and estimated by the physi¬ 
cal senses. People v. State Tax Commission, 160 N. Y. S. 
854,174 App. Div. 320. Reference to money income relates 
to patronage of an established business, what one can 
expect of an uninterrupted public patronage. It is the 
advantage acquired by a previous owner. It is clearly 
intangible representing “the return in money from one’s 
business labor or capital investment”. Bloch’s Law Dic¬ 
tionary, 3rd Edition, Page 944. 

m 

Appellant Relied on Broker’s Opinion Which Is Not To Be 
Construed as a Warranty, and on Own Investigation 

Assuming, for the sake of argument, that “goods” in¬ 
cludes income, appellant did not rely on the representa¬ 
tions of appellee’s broker. She visited the premises with 
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her sister (J. A. 27), with her son (J. A. 39) and with 
her daughter (J. A. 41). She watched the business and 
ate there all for the purpose of determining the volume 
of business (J. A. 41). She was impressed with the busi¬ 
ness from her own observations. Her only reason for 
not buying was because the sale price was too high (J. A. 
27). She ultimately purchased the appellee’s business 
not because of any representations as to volume of busi¬ 
ness and profits (the latter not being in issue under Count 
II) but rather as a result of the opinion on the part of 
the broker when he informed appellant that he thought 
enough of the business to buy it himself (J. A. 29). De¬ 
spite all previous statements, advertisements and confer¬ 
ences, appellant concluded that if the business was good 
enough for him to buy then it was good enough for her 
to buy (J. A. 29). Appellant relied on broker’s opinion 
which is sought to be construed as a warranty. She relied 
on the broker’s opinion, not his statements, and this is 
further evidenced by her reliance on his opinion after he 
stated he inspected and investigated the business (J. A. 
29). 

Appellant’s argument that she expected the same re¬ 
sults, represented as achieved by her predecessor, does 
not find support in her own questions to the broker as to 
what she could expect in her own operation (J. A. 31). 
She clearly did not contemplate achievement of similar 
results, particularly when she was told she could expect 
a good net profit. The statements of the broker’s opinion 
should not, as Title 28, Section 1112 D. C. Code 1940 reads, 
be construed as a warranty. 


IV 

One Charging Fraud Must Conclusively Prove It 

Repeatedly appellant testified that she neither asked for 
nor was she ever refused an opportunity to inspect the 
books and records of the business she was purchasing. No 
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fraud of any nature, directly or indirectly, was used to 
prevent inquiry or investigation. Appellant raised the 
inference that the figures and books were fictitious but 
when asked directly by the Court if such is the claim, no 
responsive answer was made (J. A. 43). Now in her 
brief, on Pages 12 to 14, appellant contends they are not 
worthy of belief and are untrue and fraudulent. 

Fraud can not be deduced on the basis of mere suspi¬ 
cion. In Re: Jersey Materials Company 50 F. Supp. 428. 
The burden of proof is upon the party who asserted fraud, 
and one who charges fraud must conclusively prove it. 
Schram v. Spencer, 37 F. Supp. 725. The Court’s ruling 
that “a person charging fraud has the burden of prov¬ 
ing fraud, not merely by a preponderance of evidence 
but by clear and convincing evidence” is supported by 
Nicholson v.Scott, 50 F. Supp. 209; Newport Industries 
v. Crosby Naval Stores, 48 F. Supp. 422 affirmed 139 F. 
(2d) 611; Green v. Societe Anonyme des Matieres Color- 
antes et Produits Chimiques de St. Denis, 81 F. 64. Ap¬ 
pellant’s efforts were to prevail upon the Court to presume 
fraud. Fraud is never presumed and the burden is upon 
the party alleging fraud to prove it. Security Investment 
Co. v. Garrett, 3 App. D. C. 69 and Jaselli v. Riggs Nat. 
Bank, 36 App. D. C. 159. 


V 

Where the Subject of Purchase Is Open to Inspection, One 
Should Not Be Heard To Cry Breach of Warranty as 
to That Subject Matter 

Appellee’s records were available for appellant’s in¬ 
spection, investigation and verification, which every rea¬ 
sonable prudent purchaser of a business requires as a 
condition precedent before purchasing goodwill. “Where 
the buyer has equal and available means of information 
and no fraud or artifice was used to prevent inquiry or 
investigation respecting seller’s representations, rule of 


13 


‘Caveat Emptor’ applies.” Lester v. Superior Motor Car, 
73 App. D. C. 171. The Supreme Court, in Farrar v. 
Churchill, 135 U. S. 609, stated the general rule that if 
a purchaser investigates for himself and nothing is done 
to prevent a full investigation, he can not say that he 
relied on the vendor’s representation. To the same ef¬ 
fect, see Farnsworth v. Duffner, 142 TJ. S. 43. Our own 
court of appeals in Bailey v. Smith, 57 App. D. C. 369, 
in a stronger statement of principle stated that where 
equal means to investigate are available to the buyer and 
no fraud or artifice is used by the seller to prevent in¬ 
quiry or investigation, this was sufficient basis for the 
application of the rule of Caveat Emptor. In Slaughter’s 
Adm’r. v. Gerson, 80 U. S. 379, the Supreme Court held 
that “where the means of knowledge are at hand and 
equally available to both parties and the subject of pur¬ 
chase is alike open to their inspection, if the purchaser 
does not avail for himself of these means and opportuni¬ 
ties he will not be heard to say in impeachment of the 
contract that he was deceived by the vendor’s misrepre¬ 
sentations”. 

VI 

Appellant Can Not Vary or Contradict the Terms of a 
Written Agreement 

The contract of purchase signed by appellant contained 
a provision that all verbal statements made and not set 
forth therein were null and void. The contract contained 
several guarantees, none of which referred to volume of 
business and profits. The bill of sale prepared by counsel 
of appellant’s choice and consent contained eight cove¬ 
nants in all, seven of which applied to the appellee. The 
only one which applied to appellant provided that the ap¬ 
pellant covenanted and agreed that the broker, “their 
agent or servants has made no representations as to the 
volume of seller’s business, profits or as to the value of 
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the equipment or assets herein sold to her and, further 
that the purchaser relies on her independent investiga¬ 
tion in the execution of this agreement”. 

Appellant testified that she read this provision and 
signed the written instrument. Is it to be presumed that 
one 'would sign a covenant that no representations were 
made to her and that she relied on her own investigation 
if the representations and reliance thereon were the ma¬ 
terial factors in buying the business? It will be clearly 
recalled that appellant neither saw nor spoke to appellee 
until the day on which the bill of sale was executed. Ap¬ 
pellee, by virtue of that one and only covenant applying 
to appellant, had every right to believe that appellant re¬ 
ceived no representations as to volume of business and 
profits and had every right to believe that appellant made 
and relied on her own investigation. In the case of 
Woods-Faulkner & Co. v. Michels on, 63 F (2d) 569, which 
appellant cites as authority, the Court stated the prin¬ 
ciple that a buyer seeking recision if buying and relying 
on his own knowledge based on independent investigation 
can not complain of seller’s misrepresentation. 

In another case cited by appellant, Anglo Calif . Trust 
Co. v. Hall, 211 P. 991, the Court held that the purchaser 
may waive a warranty that has been given, “for a pur¬ 
chaser to sign a contract containing such a stipulation 
may not be a wise thing to do, but courts can not rewrite 
contracts into which parties have seen fit to enter and 
unless fraud or duress or something against public policy 
enters into the transaction, a purchaser who waives de¬ 
fenses, can not obtain relief from an improvident contract 
into which he enters without care and foresight”. If the 
rule were otherwise, of what value is any written instru¬ 
ment if one of the signers is heard to contradict and 
vary its terms, providing no fraud was used in obtaining 
the contract? It is reasonable to presume that without 
such agreement, the sale would not have been consum- 
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mated. How else would any seller know what his broker 
said to a prospective buyer so as to bind the seller? 
Appellant should be estopped from claiming that which 
varies and contradicts the terms of a written agreement. 

vn 

Breach of Warranty Was Not Proved by Uncontroverted 
Evidence. The Findings of Fact were clearly correct. 

It has been shown that the warranty utilized by appel¬ 
lant as the sole basis of her appeal does not apply to 
income which is not a chattel personal. Again, assuming 
for the sake of argument, that “goods” includes money 
upon which a warranty could attach, appellant in no way 
proved a breach thereof. Appellant in her own brief on 
Page 11 argues that it was incumbent upon her “to prove 
the falsity of either the warranty as to daily volume or 
the warranty as to monthly net profit” and that “this 
was done by both direct and circumstantial evidence”. 
Again, we point out that monthly net profit is not included 
under Count I and that a warranty, if any, would attach 
to daily gross receipts. It will be recalled that appellant 
began operating this business during Holy Week, a week 
of fasting and abstinence. This Court can take judicial 
knowledge of the fact that during that week a great num¬ 
ber of the public do not visit restaurants. Without wait¬ 
ing to see what her sales volume would be after this fast¬ 
ing period, appellant closed her business and now seeks 
to liken her sales to that of her predecessor by implying 
that because her sales were low, her predecessor’s sales 
must also have been equally low, the books and figures to 
the contrary notwithstanding. Upon such highly improb¬ 
able and speculative testimony, appellant asks relief. 
Even as to the profits, which is not hereunder in issue, 
speculation reigns with the appellant. Can appellant take 
appellee’s figures and assume those to be her own as a 
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basis for monthly computation? To begin with, it was 
obvious to the Court that such -a statement was not a final 
one, that inventories were kept constant for purposes of 
convenience, that appellee owned the building in which the 
business was conducted and that maintenance figures at¬ 
tached to the operation as a whole. No effort was made 
on the part of the appellant to segregate those expenses 
that pertained to the restaurant which is all that appel¬ 
lant purchased. Appellant recognized that attorney ex¬ 
pense and repair expense would not be reoccurring. Ap¬ 
pellant also adopts Fifty-six Dollars and Twenty-five Cents 
($56.25) as her contemplated monthly audit expense, an¬ 
other highly improbable and speculative expense for a 
small restaurant owner to assume. As to taxes, appellant 
apportions Eighty-five Dollars and Sixty-two Cents 
($85.62) for one month’s operation or a total, by way of 
computation, of One Thousand Twenty-seven Dollars and 
Forty-four Cents ($1,027.44) per year. That, it is ob¬ 
vious, is a ridiculous assumption as tax expense for a 
restaurant having no A. B. C. license but just the usual 
restaurant license, social security and unemployment com¬ 
pensation taxes. It is obvious that the tax figure includes 
the real estate, an item of expense not assumed by 
appellant in computing net operating profit. Appellant 
also considers depreciation. Depreciation, it will be re¬ 
membered, is an item of deduction only for purposes of 
income tax. It will be therefore seen that if deprecia¬ 
tion, taxes, repairs, attorney’s fees and maintenance ex¬ 
pense are removed from the total expenses a net profit of 
Four Thousand Seven Hundred Eightv-one Dollars and 
Thirty-two Cents ($4,781.32) will result. In any event, 
the entire subject of net profits, predicated on a theory 
of no inventory change as presented by appellant, was 
so uncertain and speculative in character that the Court 
was justified in considering that matter as lacking in defi¬ 
niteness of proof. Furthermore, appellant’s testimony 
contradicts her belief that she could expect identical 


17 


profits. In her conversation with the broker, she asked 
for his opinion as to what she might expect in the way 
of profits as a result of her operation. She was told 
that it would be good. Adopting appellant’s own figures 
that would reflect her operation, for argument purposes, 
is not One Thousand One Hundred Eighty Dollars and 
Fifty Cents ($1,180.50) net profit per month a good profit T 
This would approximate Fourteen Thousand Four Hun¬ 
dred Dollars ($14,400.00) per year. 

The answer to the whole point is that appellant did not 
purchase the business as a result of the advertisement of 
December 4th, 1947 nor of January 17th, 1948. She pur¬ 
chased the business after a reading to her of the March 
4, 1948 advertisement and was induced to buy a business 
as a result of the opinion of the broker. What she was 
told as to figures by the broker was true and that all 
testimony to disprove such were exceedingly improbable, 
inconsistent, contradicted and discredited. Appellant’s 
testimony as to appellee’s books and records were stricken 
from the record without objection (J. A. 38). Appellant’s 
counsel, who assumed the role of a witness, proved the 
truthfulness of the daily gross receipts although he sug¬ 
gested the falsity of it without proof thereof and in con¬ 
tradiction of his own evidence. 

Appellant, in her argument, states that she had a right 
to believe that the volume of business done by appellee 
from January 1, 1948 to March 19, 1948 was the same 
prior to that date. Appellant cites and relies on the case 
of EuzerU v. Bar rash, 180 Md. 451, as authority for her 
contention. This case was appealed on the basis of the 
court below overruling a demurrer to the original com¬ 
plaint. In this case, the written contract contained a 
warranty that the seller did a gross business of at least 
Five Hundred Dollars ($500.00) per week accompanied 
by the following provision: 1 ‘this agreement shall be 
null and void at the option of the vendee-in the 
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event that the vendor’s warranties and agreements are 
not kept”. The Court, in remanding this case for a full 
hearing on the merits, stated the general rule to be that 
a “warranty relates only to the time of sale though it has 
been held in some cases to survive the contract for a 
reasonable time for discovery of defects only ascertain¬ 
able by use”. The Court also stated “if the statement 
of the seller as to volume of business is true, the fact 
that the business diminished in the hands of the purchaser 
would give the latter no right to recover or rescind”. 
In the case at bar, the appellant, by her counsel’s testi¬ 
mony, showed that the sales for some two and one-half 
months prior to the date of the contract of sale averaged 
in excess of Two Hundred and Forty Dollars ($240.00) 
per day. In addition thereto, sales thereafter until pos¬ 
session by appellant were shown to average Tw r o Hundred 
and Forty Dollars ($240.00) per day. If we follow the 
general rule, any warranty if made and if not waived by 
the contract of sale w r ould relate to the time of sale. It 
has been clearly established by appellant that sales were 
as reported. 

Certainly any testimony as to sales in 1947 do not ap¬ 
pear to be applicable as evidence in this case to show mis¬ 
representation of a material fact relating to the time of 
this sale. Appellant also cites and relies on the case of 
Woods-Faulkner & Co. v. Michelson Supra, as authority 
in support of her apepal. The Court in that case stated 
“findings in an equity suit are presumed to be correct 
and should not be disturbed unless factual mistake or 
obvious legal error appears”. In the case at bar, the 
Court correctly found, as a fact, that there were no mis¬ 
representations made as charged in the complaint and in 
the pre-trial memorandum. 

Appellant’s counsel, as a witness, also testified that he 
arrived at gross profits by deducting the total monthly 
expenses from the total monthly sales (J. A. 45). That, 
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being the basis of computation, would lead to only one 
result, cash on hand or in the bank which has no bearing 
here on net or gross profits. If the basis is erroneous, 
the conclusions thereon must be the same. The findings 
of fact by the Court clearly supported by the evidence 
should, therefore, be left undisturbed. 

CONCLUSION 

It is respectfully submitted that the evidence justified 
a judgment dismissing the complaint on the merits; that 
the findings of facts were proper in all respects; and that 
the judgment dismissing the complaint on the merits was 
a legal and proper one and should be affirmed. 

Respectfully submitted, 

S. J. Pokrass, 

M. S. Mazztjchi, 

1017 Denrike Building, 
Washington 5, D. C., 
Attorneys for Appellee. 
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APPELLEE’S THEORY OF THE CASE IS 
INCONSISTENT WITH RECORD 

The Brief for Appellee, in the Summary of Argument 
and throughout the Argument, repeatedly classifies this 
action as one for damages for fraud and deceit. The rec¬ 
ord herein does not suggest this classification. The entire 
proceedings show appellant’s theory of the case to be for 
rescission of a contract on the grounds of false represen¬ 
tation and breach of warranty. 
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The appellee is following, and attempting to support, 
the misapplication of the law applied by the Court below 
(J. A. 108), claiming that the action was solely for dam¬ 
ages for fraud and deceit and that evidence thereof must 
be clear and convincing. This is the only theory, if any, 
upon which the finding and judgment of the Court below 
could be sustained. 

The appellee now contends that at pretrial and at the 
trial the appellant elected to proceed on the theory of an 
action for damages fcr fraud and deceit. 

The Pretrial Proceedings (J. A. 16), in stating the na¬ 
ture of the case, contain the following wording: ‘‘The sale 
was consummated and a fevr days later the plaintiff dis¬ 
covered that the foregoing misrepresentations were untrue 
in that the daily business and the monthly profit were much 
less than stated above. This action was then filed for 
rescission.” It should also be noted that the Pretrial 
Proceedings, in setting forth the defenses, show that the 
defendant broker, admittedly the agent of the appellee, 
was merely passing on information as to daily sales and 
net profit obtained from the appellee and admitted he fur¬ 
nished information to the appellant “that the owner (ap¬ 
pellee) claimed a daily business varying between $240.00 
and $250.00 and that the monthly net profit was about 
$2,000.00 on December 4, 1947 and thereafter in January, 
1948 and March 4,1948 as showing (space) profits.” These 
statements were proved to be false and untrue at the 
trial. 

The Pretrial Proceedings also show the appellee claimed 
lack of knowledge of any representations and that she did 
not authorize her broker to make any. Counsel for the 
appellee did not feel obliged to interpose a defense to 
charges of fraud and deceit at pretrial since it was ob¬ 
vious that the action was for a rescission because of mis¬ 
representation. 
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When the cause came on for trial, appellant’s theory was 
again clearly stated. The opening statement of counsel 
for appellant (J. A. 21) begins: “This is an action to 
rescind a contract for the sale of a business. The grounds 
of rescission are that the contract was procured by fraud 
and deceit.” Further on in the opening statement (J. A. 
22), this remark is found: “As a result of her operation, 
the plaintiff became aware that the representations of the 
defendant, Belva Christakos, were false, and that the daily 
sales were nowhere near the volume represented.” There¬ 
after a statement as to the rescission and tender back of 
the business was made, after which the Court below re¬ 
marked: “I observe from the pretrial memorandum that 
all you are seeking to recover is a refund of the $9,000 de¬ 
posit.” 

The record shows, Reporter’s Transcript of Proceedings, 
page 8, that at the trial counsel for the appellee, in his 
opening statement, was dealing only with misrepresenta¬ 
tions and not fraud and deceit. Counsel for appellee’s 
broker had the same theory as shown in his statement on 
page 11 of the Transcript. 

The Court below accepted this theory of the case from 
the beginning of its findings (J. A. 48) when it stated: 
“The Court finds as a fact that there were no misrepre¬ 
sentations made as charged in the complaint and in the pre¬ 
trial memorandum.” 

Additional indication of the nature of the cause is found 
in the Report of Receiver Pendente Lite (J. A. 14), in 
which he states: “This Receiver believes and avers that 
the nature of this proceeding is for the rescission of a 
contract of sale of a restaurant business on the grounds 
of fraud and misrepresentations.” 

There is no merit whatsoever in the contention of the 
appellee that this action was one for damages for fraud 
and deceit and that, for the first time, the theory of rescis- 



4 


sion is raised on appeal, thereby precluding this Court 
from listening to the complaint of the appellant. The ap¬ 
pellee, for all practical purposes, would have this Court 
sanction her false representations and breach of warran¬ 
ties on the ground that the proof at the trial in the Court 
below might not have been quite strong enough to support 
a finding for damages based on fraud and deceit, which 
was not in issue, and ignore the law on rescission for mis¬ 
representations, as set forth in appellant’s Brief. 

The uncontradicted evidence at the trial clearly supports 
appellant’s theory. The rescission, a partially accom¬ 
plished fact as a result of agreement of the parties (J. A. 
15), should have been recognized by the Court below, and 
after the shown material misrepresentations, ordered ap¬ 
pellant’s deposit of $9,000.00 against the purchase of the 
business returned to her. 

The bulk of the argument of the appellee is directed to 
and predicated on the theory she apparently prefers; name¬ 
ly, a suit for damages for fraud and deceit, and is, there¬ 
fore, not relevant to this appeal. 

APPELLEE’S CONTENTION OF “CAVEAT EMPTOR’’ 

The appellee would hide behind the cloak of “Caveat 
Emptor” on two grounds: One, that appellant con¬ 
tracted away her right to complain of fraud and misrepre¬ 
sentations and, two, that the representations, if any, were 
only those of her broker and were not warranties charge¬ 
able to her. 

1. The appellee raises the question of the effect of 
the clause in the contract of purchase that no representa¬ 
tions were made as to the volume of the seller’s business, 
profit or the value of equipment and that the purchaser 
relied on her own independent investigation. 
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The answer to this contention can be found in a decision 
such as the case of Jordcun v. Nelson, 178 N. W. 544, 10 
A. L. R. 1464, which dealt with a similar clause, as fol 
lows: 


“The said parties of the second part hereby agree 
and warrant, as a part of the consideration for the 
sale to them of said land, that they have inspected 
said premises on their own behalf, and that in mak¬ 
ing this purchase and in executing this contract they 
are not relying on any representation made by the 
party of the first part, or by any agent or servant 
thereof, and explicitly waive any claim on that ac¬ 
count.” 

“In Bridger v. Goldsmith, 143 N. Y. 424, 38 N. E. 
458, the Court said: *A mere device of the guilty 
party to a contract, intended to shield himself from 
the results of his own fraud, practised upon the other 
party, cannot well be elevated to the dignity and im¬ 
portance of an equitable estoppel. If the clause has 
any effect whatever, it must be as a promise or agree¬ 
ment on the part of the plaintiff that, however grossly 
he may have been deceived and defrauded by the de¬ 
fendant, he would never allege it against the trans¬ 
action or complaint of it, but would forever after hold 
his peace. It is difficult to conceive that such a clause 
could ever be suggested by a party to a contract, un¬ 
less there was in his own mind at least a lingering 
doubt as to the honesty and integrity of his conduct. 
I assume that there is no authority that we are re¬ 
quired to follow in support of the proposition that a 
party who has perpetrated a fraud upon his neighbor 
may nevertheless contact with him in the very instru¬ 
ment by means of which it was perpetrated, for im¬ 
munity against its consequences, close his mouth from 
complaining of it, and bind him never to seek redress. 
Public policy and morality are both ignored if such 
an agreement can be given effect in a court of justice. 
The maxim that fraud vitiates every transaction would 
no longer be the rule, but the exception. ’ ” 

“In Strand v. Griffith, 38 C. C. A. 449, 97 Fed. 854, 
such a provision was referred to as unusual and sus¬ 
picious. See also Braxton v. Liddon, 49 Fla. 280, 38 
So. 717.” 
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The Court below stated (J. A. 49): “The Court be¬ 
lieves the fact to be that the plaintiff was not an expe¬ 
rienced business-woman; she invested money in a busi¬ 
ness with which she was not familiar, and found herself 
unable to operate it successfully. From that standpoint, 
she is entitled to much sympathy. The plaintiff has im¬ 
pressed herself on the Court as a sincere and truth-telling 
individual; but the Court, while accepting her testimony, 
believes that there is no sufficient proof, as the Court has 
indicated, that the representations made to her were 
false.’’ The acceptance of the Court of the inexperience 
of appellant brings the statement set forth in Fields v. 
Iianncgan, 82 U. S. App. D. C. 234, to point: 

“And ‘the fact that a false statement may be obviously 
false to those who are trained and experienced does 
not change its character, nor take away its power to 
deceive others less experienced.’ Federal Trade 
Commission v. Standard Education Societv, 302 U. S. 
112,58 S. Ct. 113.” 

Appellant, admittedly inexperienced, did not have the 
opportunity of inspection, as appellee contends. The rec¬ 
ord indicates, (J. A. 27) and (J. A. 30), that the books 
and records pertaining to the business were not made 
available to her and that she relied to the greatest extent 
on the representations of the broker. 

2. The appellee is bound by the representations of her 
broker and cannot now be heard to say, “buyer beware 
because my broker, and not I, is telling you about my 
business, its daily sales and the net profit realized there¬ 
from.” It is settled law in the District of Columbia, in 
cases such as this, that the principal is responsible for 
the actions and representations of his broker, even though 
the broker acts wantonly, recklessly or against orders. 
Turner v. Brewer, 54 App. D. C. 363. 



7 


It is submitted that the argument of the appellee is not 
well-taken and does not support the erroneous judgment 
of the Court below. 

Respectfully submitted, 

William E. Fueey, 

Stephen G. Ingham, 

626 Southern Building 
Washington 5, D. C., 
Attorneys for Appellant . 




